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Introduction 

1. The proposed Explanatory Memorandum and Code of Good Practice (henceforth ‘the Code’) aim 
to demonstrate how South African law can be interpreted and applied in order to give better 
protection to the rights of platform workers in accordance with Constitutional principles. Based 
on two years of in-depth research on the promotion of decent work for platform workers in South 
Africa, and parallel research in India and other countries, it provides an evidence-based 
contribution to an issue that has become pressing, particularly in the light of the Covid-19 
epidemic. The Code draws on legal sources, at national and international level, to provide 
guidelines to platforms and workers as well as legal decision-makers for protecting the rights of 
platform workers within the existing legal framework and also highlights areas where legal reform 
will be needed in order to address the problems more effectively.  

2. Platform-mediated work is a growing source of livelihood for many in South Africa and 
internationally. However, because platforms typically classify workers as ‘independent 
contractors’, they are excluded from the scope of labour rights under South African law. Instead, 
both the risks and the costs of providing labour are transferred to the worker. This has a corrosive 
effect on working standards, not just of platform workers but of workers in competing enterprises 
whose terms and conditions are likely to be undermined.  

3. The problem of high unemployment in South Africa is not solved by jobs with high levels of 
exploitation. Such jobs undermine workers’ constitutional rights to dignity, to fair labour practices, 
and to form or join a trade union, engage in collective bargaining and strike. Exploitative terms 
and conditions of work are also detrimental to society, making it impossible for workers to support 
their families and fostering conflicts.  

4. The absence of clear standards of decent work for platform workers is both in conflict with South 
Africa’s constitution and undermines some of South Africa’s international commitments in 
relation to the International Labour Organization (ILO), the United Nations Sustainable 
Development Goals and the International Covenant on Economic, Social and Cultural Rights.  

Misclassification of workers as independent contractors  

5. Many platforms seek to avoid the obligations pertaining to an employment relationship by using 
service agreements which stipulate that workers are independent contractors. This raises serious 
challenges in determining whether this classification reflects the actual relationship of the parties. 
The Labour Relations Act (LRA) 66 of 1995 was amended in 2002 to include a presumption that a 
person (henceforth X) is an employee, regardless of the form of the contract, if any one or more 
of seven factors are present (s.200A). These include whether the manner in which X works or their 
hours of work are subject to the direction or control of another person; whether X is part of the 
organization they work for; whether X has worked for that other person for an average of at least 
40 hours a month over the previous three months; whether X is economically dependent on the 
person for whom X works or renders services; whether X is provided with work equipment by the 
other person; or whether X only works  or renders services for one person. (See also Basic 
Conditions of Employment Act (BCEA) 75 of 1997, s83A; Code of Good Practice: Who is an 
Employee, 2006). It is then up to the putative employer to rebut the presumption. Courts have 
held that to determine whether the burden has been discharged, the substance of the relationship 
is of primary importance.  
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6. The presumptions in s200A of the LRA need to be adapted to the specific features of platform 
working. For example: 

6.1. The control factor manifests through such mechanisms as algorithms, which determine how, 
when and where work is provided, in a manner which appears technical but is in fact highly 
controlling. Control also manifests through the ability of platforms to terminate the 
relationship unilaterally and without due process.  

6.2. To determine the duration of the relationship for the purposes of the 40 hours monthly 
average requires an appreciation that the relationship consists of more than a single  task 
(e.g. a single taxi ride or delivery), but of the sum of many such tasks processed through the 
same app over the relevant period.  

6.3. Platforms often deny that they are employers. Section 200A refers to the ‘person’ for whom 
X renders services This should be interpreted broadly to reflect the reality of the relationship, 
and particularly the power of the platform in relation to the worker and the work he or she 
does.  

 

Principles of Decent Work 

7. This Code elaborates on workers’ rights to decent work under five headings: fair pay, fair 
conditions, fair contracts, fair management and fair association. These categories were developed 
through wide consultation both in SA and in other countries and in Geneva, with workers’ and 
employers’ representatives (including platforms) and policymakers and regulators. They have 
been tested over two cycles of surveys, by which selected platforms’ working practices were 
scrutinised. The rights should apply irrespective of the employment status of the worker (whether 
employee or independent contractor), 

Principle One: Fair Pay  

8. The first principle is that, regardless of their status, all workers should earn at least at the same 
amount as the local minimum wage. The National Minimum Wage Act (NMWA) specifies that it is 
applicable to all workers, with very specific exceptions (s.3(1)), and defines a worker as ‘any 
person who works for another and who receives, or is entitled to receive, any payment for that 
work whether in money or in kind’ (s.1). Since it uses the term ‘worker’, rather than ‘employee’, 
the NMWA should be regarded as covering platform workers. 

9. Given the work-related expenses borne by many platform workers, such as vehicle maintenance 
in the case of drivers, the national minimum wage (NMW) would be inadequate even to cover 
those expenses. Within the existing legal framework, fair pay would require a sectoral 
determination to provide a formula for determining earnings inclusive of expenses which, being 
higher than the NMW, would be binding.  

10. When the business model of the platform makes it necessary for workers to be on call (e.g. ride-
hail and delivery platforms), the formula for determining pay in the sectoral determination should 
take waiting time into account for the purposes of calculating working hours.  
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11. For the purpose of such a sectoral determination, consideration should be given to requiring 
platforms to pay a living wage after expenses, rather than the NMW, to platform workers. 

11.1. The NMW in South Africa is generally acknowledged not to be a living wage.  Living wage is 
based on the concept that work should provide adequate income to cover the decent living 
costs of a family or an individual, and is consistent with South Africa’s binding international 
obligations under the ILO and ICESCR (Article 11(1)), which requires States Parties to 
recognize the right of everyone to an adequate standard of living for themselves and their 
families. 

11.2.  While the NMW is based on the presumed sustainability for all employers, platforms 
represent a relatively well-resourced segment of work-providers which should not be 
subject to the lowest common denominator.  

11.3. This may also be relevant in the context of disputes over unfair labour practices relating to 
‘benefits’ or remuneration (see paragraph 17 below) as well as the framing of sectoral 
determinations relevant to platform work. 

 

Principle 2: Fair Conditions 

 

12. The definitions of ‘employer’, ‘employee’, ‘machinery’, ‘work’ and ‘workplace’ in the Occupational 
Health and Safety Act (OHSA), as well as the duties of employers to employees and persons other 
than employees,1 should be interpreted broadly to include platform workers, where possible, on 
the principles set out above. Where OHSA does not find application, platforms should be regarded 
as responsible under basic principles of delictual liability to take reasonable steps to avoid 
reasonably foreseeable risks to workers. This should entail, at the very least, having written 
policies for protecting workers from foundational risks arising from the processes of work, and 
taking proactive measures to protect and promote the health and safety of workers. For online 
work (such as cloudwork), this should include processes to protect workers against exposure to 
psychologically harmful material and adequate and ethical data privacy and security measures. 
For workers performing physical tasks (such as ride-hail, delivery and domestic workers), this 
should include policies and processes to minimise risks, such as accidents and injuries, harmful 
materials, abuse and violence. It should not be an excuse that these risks are due to third parties 
(such as the ultimate user) where such risks are reasonably foreseeable.  

 

Principle Three: Fair Contracts 

 

13. The terms and conditions governing platform work are not always clear and accessible to workers.  
To the extent that platform workers are employees, the duty of the employer to provide written 
particulars of employment in terms of s 29 of the BCEA will apply. However, regardless of their 

 
1 Section 1(1), 8 and 9, OHSA. 
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classification, workers should be able to understand, agree to, and access the conditions of their 
work at all times, and should have legal recourse if the platform breaches those conditions.  

14. Principles for promoting fairness in this regard can be derived both from the common law of 
contract and from statutes such as the Consumer Protection Act (CPA) 68 of 2008.  

15. Under the law of contract, a contract or a clause may be declared void if its terms are against 
public policy as encapsulated in the Bill of Rights, despite the contract having been entered into 
freely and voluntarily. Given the special vulnerability of platform workers, public policy in this 
context should be interpreted as including that: 

15.1. The party contracting with the worker must be identified in the contract, and the contract 
must be subject to the law of the place in which the worker works. 

15.2. The terms and conditions (corresponding, where relevant, to those required by s 29 of the 
BCEA) should be communicated in clear and comprehensible language that workers could 
be expected to understand. 

15.3. The terms and conditions should be accessible to workers at all times. 

15.4. Every worker should be notified of proposed changes in a reasonable timeframe before 
changes come into effect, subject to the process outlined in paragraph 19 below; and 
changes should not reverse existing accrued benefits and reasonable expectations on which 
workers have relied. 

15.5. The contract should not include clauses which exclude liability for negligence by the 
platform nor unreasonably exempt the platform from liability for working conditions. 

15.6. The contract should not include clauses which prevent workers from effectively seeking 
redress for grievances which arise from the working relationship. 

 
16.  Many platforms insist that their relationship with workers constitutes a business transaction, 

where the platform merely supplies an app or other digital resource as a service for connecting 
workers and customers. Where this is found to be the case, s 1 of the CPA defines a ‘consumer’ in 
respect of any goods or services inter alia as ‘a person who has entered into a transaction with a 
supplier in the ordinary course of the supplier’s business’.   In terms of this definition, independent 
contractors of platforms such as Uber, Taxify, Sweepsouth etc. should be regarded as consumers.  

17. The following protections extended to consumers by the CPA, among others, are of particular 
importance to platform workers: 

17.1. Section 4(4) states that contracts must be interpreted to the benefit of the consumer - in 
this case, platform workers. 

17.2. Section 48 contains a general prohibition on unfair, unreasonable and unjust contract terms 
and also prohibits any agreement that requires a consumer to waive any rights, assume any 
obligations or waive any liability of a supplier on terms that are unfair, unreasonable or 
unjust or if such terms are imposed as a condition of entering into an agreement. Criteria 
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to determine whether a condition of a contract is unfair, unreasonable or unjust include 
terms that are ‘excessively one-sided in favour of any person other than the consumer.’ 

 

Principle Four: Fair Management 

 

18. Platform workers can be vulnerable to sudden termination (deactivation), and loss of income, 
often without due process. Workers may be subject to unfair penalties or decisions and may lack 
the ability to contact the platform to challenge or appeal them. Even when ordinary labour law 
provisions do not apply, platform workers’ constitutional right to fair labour practices entails that 
they should enjoy protection against such practices, including unfair practices equivalent to those 
set out in s 186(2) of the LRA. 

19. In particular, there should be due process in relation to decisions which are detrimental to the 
worker and for resolving disputes in general. This should reasonably include: 

19.1. A documented channel for workers to communicate with a designated representative of 
the platform; and, 

19.2. A documented process for workers to appeal adverse decisions or deactivations; and, 

19.3. An interface on the platform featuring a channel for workers to communicate with the 
platform; and, 

19.4. An interface on the platform featuring a process for workers to appeal adverse decisions or 
deactivations; and, 

19.5. In the case of deactivations, the appeals process must be available to workers who no 
longer have access to the platform. 

20. More generally, the law of contract entails that no change to workers’ terms and conditions may 
take place without genuine (informed) consent by the worker. In addition, fairness requires that 
platforms should not take decisions affecting workers or working practices without engaging in 
consultation with the purpose of reaching consensus. 

Non-Discrimination 

21. In South Africa, equality and anti-discrimination concepts are regulated by the Employment Equity 
Act (EEA) 55 of 1998 in the case of employees and the Promotion of Equality and Prevention of 
Unfair Discrimination Act (PEPUDA) 4 of 2000 in the case of all other persons, including 
independent contractors.  In cases where there has been discrimination and the complainant 
cannot prove the existence of an employment relationship in terms of the EEA, PEPUDA thus 
offers protection. 

22. Section 1 of PEPUDA defines discrimination as ‘any act or omission, including a policy, law, rule, 
practice, condition or situation which directly or indirectly-imposes burdens, obligations or 
disadvantage on; or withholds benefits, opportunities or advantages from, any person on one or 
more of the prohibited grounds’. These prohibited grounds are listed in s 1 and include any ground 
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which causes or perpetuates systemic disadvantage, undermines human dignity or adversely 
affects the equal enjoyment of a person’s rights and freedom. 

23. PEPUDA, given that it includes both acts and omissions, as well as direct or indirect discrimination, 
entails both that the platform should not discriminate in its own right (e.g. by disadvantaging 
workers on prohibited grounds), and that it should minimise risks of users discriminating against 
workers.  

24. The inclusion of indirect discrimination applies to a situation in which a protected group identified 
under PEPUDA is significantly underrepresented or disadvantaged on their platform. To fulfil their 
duties under PEPUDA, the platform must take steps to identify and remove barriers to inclusion. 
For example, if women are under-represented among ride-hailing drivers or delivery workers, the 
platform should, in consultation with the workers, attempt to identify barriers (e.g. safety 
concerns) and take steps to mitigate these. This applies also to algorithms which have the effect 
of excluding or disadvantaging workers who are protected by PEPUDA. 

 

Principle 5: Fair Representation 

 

25. Under the Constitution, everyone has the right to freedom of association (s.18), peacefully to 
assemble, demonstrate and picket (s.17), to form and join a trade union, participate in its activities 
and programmes and to strike (s.23). These rights are horizontally applicable. Where the LRA does 
not apply, the principle of subsidiarity is not applicable, and workers are able to assert their rights 
directly under the Constitution. This entails that workers may organise for the purpose of 
collective negotiation and platforms may not in any way victimise or disadvantage them for doing 
so.  

26. Organisational rights are a critical aspect of workers’ right to freedom of organisation. Making 
allowance for differences between physical workplaces and platform work, it means that 
platforms should afford workers reasonable opportunities to organise, equivalent to those 
embodied in Part A of Chapter III of the LRA, including: 

26.1. Providing facilities for workers and their organisations to communicate with each other via 
the platform, free of surveillance or interference by the platform;  

26.2. Allowing stop-order facilities for workers’ organisations by deducting membership dues 
from workers’ earnings and paying it to the organisation if mandated to do so by the 
workers; and 

26.3. Negotiating with workers’ organisations about the implementation of such rights, subject 
to an agreed dispute-resolution process in the event of deadlock.  

27. The right to strike is fundamental to employees’ right to freedom of association and, following 
constitutional precedent, platform workers should likewise be entitled to withhold their labour as 
a deadlock-breaking mechanism in disputes of interest after following a fair procedure equivalent 
as far as possible to that in s 64 of the LRA. 
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A: Introduction 

 

1. Work mediated by digital labour platforms (‘platform work’) is a rapidly growing source of 

livelihood for many people in South Africa and elsewhere.1 Platform work often resembles 

employment in that workers operate under the platform’s day-to-day control and are dependent 

on the platform for their work. Despite this, workers are routinely classified as ‘independent 

contractors’ and are therefore excluded from the scope of employment and  labour legislation.  

2.  The absence of legal protection for platform workers is at variance with South Africa’s 

international commitments2 as well as the Constitutional guarantee of basic rights for all persons, 

including all workers.3 

3. To ensure that the benefits of this growing source of employment are not undermined by 

exploitative working conditions, it will be necessary to develop a regulatory framework based on 

the standards of decent work and adapted to the unique environment of platform work. This 

Code, however, is concerned with the more immediate task of providing guidelines for protecting 

the rights of platform workers within the existing legal framework. 

 

B: Policy Principles  

 

4. Job creation is essential in the context of mass unemployment in South Africa. However, 

unemployment cannot be addressed by creating jobs based on high levels of exploitation. To do 

so would be contrary to the Bill of Rights, entrench inequality and undermine social stability and 

cohesion. 

5. Section 9(1) of the Constitution guarantees everyone the right to equal protection of the law. This 

implies that platform workers whose working conditions resemble those of employees should 

enjoy no less protection than that of employees as set out in employment and labour legislation.  

6. Section 39(2) of the Constitution states that, ‘[w]hen interpreting any legislation, and when 

developing the common law or customary law, every court, tribunal or forum must promote the 

spirit, purport and objects of the Bill of Rights’. This implies that, where applicable, decision-
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makers should interpret existing legal rules in such a way as to give maximum effect to the 

underlying rights of platform workers. 

 

C: Scope and Application 

 

7. The Code is aimed at all stakeholders in the platform economy, especially platform owners and 

platform workers, as well as to courts and tribunals responsible for applying the law to platforms 

and platform workers, and to government officials responsible for administering the rights of 

platform workers.  

8. The Code does not argue for changes in the law, though it may identify gaps that should ideally 

be addressed by legislation. In the absence of such legislation, the Code offers guidelines for 

interpreting the existing statutory and common law in such a way as to give maximum effect to 

the basic rights of platform workers. 

9. Given the differences between platform work and conventional employment, existing labour law 

may not give adequate effect to platform workers’ rights even if they are classified as employees. 

To this extent, the Code seeks to identify rights appropriate to platform workers in general, 

including those classified as employees. 

10. The Code does not apply to genuine independent contractors - workers who work for themselves 

– i.e., conduct their own operations on their own terms. It is aimed at all workers who, regardless 

of the terminology in their contracts, are dependent on working for a platform. In identifying such 

workers, courts and tribunals should focus on the substance of the relationship in the same way 

as when distinguishing between employees and independent contractors.4 Relevant criteria 

include: 

10.1 Whether the service offered by the worker is designed and marketed by the platform or by 
the worker;  

10.2 Whether the price or other conditions attaching to the service are stipulated by the 
platform or by the worker; 

10.3 Whether workers are required to wear ‘badges of employment’ to identify themselves with 
the platform; 
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10.4 How much control is exercised by the platform and, in particular,  

10.4.1 Whether the relationship between the worker and the platform is limited purely to the 
worker’s use of the app in communicating with the worker’s customers;  

10.4.2 Whether any control is exercised by means of the app, directly or indirectly, over the 
manner in which the worker performs services; and 

10.4.3 Whether any form of quality control (by customers or otherwise) is administered by 
the platform to the worker; and 

10.4.4 The degree of workers’ economic dependence on the platform. 

 

D: Decent Work for Platform Workers 

 

11. Guidelines for determining the meaning of decent work in the context of the platform economy, 

derived from the basic rights to which all workers are entitled, are set out with reference to five 

criteria: fair pay, fair conditions, fair contracts, fair management and fair representation.5  

 

Fair pay 

 

12. For most workers, adequate earnings are a primary indicator of decent work. Although pay is 

generally a matter of interest which is determined through negotiation or collective bargaining 

rather than a matter of right, there are two considerations which bring it into the legal paradigm.  

13. First, the state is involved in setting minimum wages through the issuing of sectoral and ministerial 

determinations by the Minister of Employment and Labour (‘the Minister’)6 and through the 

enactment of the National Minimum Wage Act (NMWA).7 Minimum wages are also set by 

bargaining councils which operate as organs of state in terms of the Labour Relations Act.8 

14. Secondly, in performing these functions the state is bound to respect, protect, promote and fulfil 

the Constitutional principles of human dignity and equality.9 It is also bound by principles of 

international law which provide inter alia that ‘[e]veryone has the right to a standard of living 

adequate for the health and well-being of himself and of his family’.10 It is furthermore bound to 
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take ‘appropriate steps’ to ensure the realisation of ‘the right of everyone to an adequate standard 

of living for himself and his family’.11  

15. Labour legislation is expressly intended to give effect to the requirements of the Constitution and 

international law. The state is accordingly bound by this purpose when applying labour statutes. 

16. This has a number of implications:  

16.1 In issuing determinations for sectors where platforms are operating, the Minister should 
ensure that minimum wages are applicable to all platform workers. To this end the BCEA 
provides the Minister with the power to deem platform workers to be ‘employees’ for 
purposes of the BCEA or any other employment law.12 

16.2 Similarly, bargaining councils should ensure that all platform workers in their sectors are 
covered by bargaining council agreements.  

16.3 The NMWA must be interpreted as being applicable to all platform workers. Significantly, 
the NMWA applies to all ‘workers’ and not only to ‘employees’.13 

 

17. In calculating minimum wages for purposes of the NMW as well as sectoral or Ministerial 

determinations, the special conditions of platform work should be taken into account. Where 

workers are required to incur costs in order to work for the platform, such as providing vehicles 

or equipment, minimum wages should be exclusive of such costs. 

18. Similarly, the business model of platforms providing ride hailing and delivery services is based on 

the availability of a surplus number of workers ‘hovering’ near potential passengers or clients. The 

number of working hours used for calculating earnings should therefore include time spent by 

workers waiting for a job with their app switched on.14  

19. Domestic workers working for a platform from home should be deemed to commence their 

working time when they leave their homes to set out for their first assigned job for the day and 

continue until they reach their homes at the end of the day.15 Time spent moving from one 

assignment to another should also be counted towards calculating minimum remuneration.16  

20. There is a general acceptance that the NMW is well below the level of a living wage,17 based on 

the criterion of presumed affordability for all employers including those with limited resources. 

However, platforms in general represent a relatively well-resourced segment of work-providers. 

Net minimum earnings for platform workers should be based on the actual conditions under which 



 

  

Fairwork Code of Good Practice on the Regulation of Platform Work 16 

 

platforms operate to enable workers to earn a living wage over a maximum working week of 45 

hours. As with the NMW and bargaining council agreements, provision may be made for 

exemptions on good cause shown. 

 

Fair conditions 

 

21. In the context of platform work, the principle of fair conditions relates most crucially to health and 

safety at work, compensation for occupational injuries and illness, working hours and paid leave.  

Health and safety 

22. Platform workers are exposed to a wide range of health and safety risks, including road accidents 

for drivers and various dangers in the home in the case of domestic workers.18 The scope of the 

Occupational Health and Safety Act19 (OHSA) is potentially broad enough to protect platform 

workers against these and other work-related risks: 

22.1 ‘employee’ is defined as including any person ‘who works under the direction or supervision 
of an employer or any other person’;20  

22.2  ‘employer’ is defined as including any person who ‘provides work for any person and 
remunerates that person or expressly or tacitly undertakes to remunerate him’; 

22.3  ‘workplace’ is defined as ‘any premises or place where a person performs work in the 
course of his employment’; and 

22.4 ‘machinery’ is defined as including ‘any article or combination of articles … which is used … 
for converting any form of energy to performing work’.21  

23. Once the Act applies, an employer is required to: 

23.1 ‘provide and maintain, as far as reasonably practicable, a working environment that is safe 
and without risk to the health of his employees’;22 and 

23.2  ‘conduct his undertaking in such a manner as to ensure, as far as is reasonably practicable, 
that persons other than those in his employment who may be directly affected by his 
activities are not thereby exposed to hazards to their health or safety’.23  

24. These duties should be interpreted to hold platforms responsible for the health and safety of 

workers regardless of their contractual status. 

Compensation for occupational injuries and diseases 
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25. Compensation for work-related injuries or illness suffered by employees is regulated by the 

Compensation for Occupational Injuries and Diseases Act (COIDA).24 Again, the scope of the Act is 

wide enough to extend to all platform workers: 

25.1 The definition of ‘employee’ includes ‘casual’ employees ‘employed for the purpose of the 
employer’s business’;25  

25.2 Independent contractors as such are not excluded; the excluded category is ‘a person who 
contracts for the carrying out of work and himself engages other persons to perform such 
work’;26  

25.3 ‘Remuneration’, in terms of an amendment currently before Parliament, is defined 
extremely broadly to include payment of any kind ‘in respect of services rendered’.27  

26. Compensation in terms of COIDA is premised on injuries or diseases ‘arising out of and in the 

course of an employee’s employment’.28 The meaning of the quoted term will depend on the facts 

of each case but courts have been prepared to interpret it broadly.29 Similarly, the term 

‘employment’ has been interpreted broadly in various other contexts.30 This implies that, in 

relation to platform work, it should include all activities undertaken by a worker as a result of 

services performed for the benefit of a platform. 

27. Support for a broad interpretation is also found in the ILO’s Violence and Harassment 

Convention,31 which applies to all sectors and protects all workers while at ‘work’. ‘Work’ is 

defined comprehensively as including ‘work-related trips’, ‘through work-related 

communications, including those enabled by information and communication technologies’ or 

‘when commuting to and from work’.32 

Working hours 

28. Article 24 of the Universal Declaration of Human Rights states: 

‘Everyone has the right to rest and leisure, including reasonable limitation of working hours and 

periodic holidays with pay.’ 

29. The BCEA provides for a maximum of 45 ordinary working hours and 10 hours’ overtime per week 

for employees, subject to limited exceptions and provisions for flexibility.33 Provision is also made 

for meal intervals34 and daily and weekly rest periods of 12 hours and 36 hours respectively.35 

Given their right to equality and fair labour practices, platform workers should be entitled as of 

right to protection equivalent to that of employees. 
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Paid leave 

30. Employees in South Africa are entitled to 21 consecutive days of annual leave on full pay.36 

Employees are further entitled to paid sick leave and family responsibility leave 37 as well as unpaid 

maternity leave (including protection of employees before and after birth of a child), parental 

leave, adoption leave and commissioning parental leave.38 For reasons already given, these rights 

should extend to all platform workers within the scope of this Code.39  

 

Fair contracts 

 

31. The imbalance of bargaining power between platforms and workers effectively allows platforms 

to determine the content of contracts. The law of contract is based on the principle of pacta sunt 

servanda (‘agreements must be kept’).  However, contracts or terms may be unlawful on the 

grounds set out below. 

32. The first question is whether the contract reflects the true nature of the relationship. As noted 

already, contracts almost invariably describe workers as ‘independent contractors’ even if their 

working conditions are practically identical to those of employees. There has been much litigation 

internationally in which workers have challenged their classification as independent contractors, 

sometimes successfully and sometimes not, depending on the jurisdiction and the facts.40  

33. The question has not yet been tested in South Africa. However, courts have been ready to strike 

down contracts of ‘disguised employment’ in general and can be expected to do so in the case of 

platform workers described as ‘independent contractors’ who are, on the facts, found to be 

employees.41 

Transparency, clarity and accessibility 

34. The law of contract contains a number of safeguards for contracting parties. Most fundamentally, 

there must be a meeting of minds between parties as to the terms of their agreement. In the 

present context, this means that platforms must communicate the terms of proposed contracts 

to workers with sufficient clarity. It further means that platforms may not vary the terms of the 

contract unless the worker has genuinely consented, after having been given sufficient time and 

information to make an informed decision. Thus, simply requiring a worker to accept a variation 
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as a condition for logging into the app and starting work should not be regarded as a variation 

based on mutual consent.  

35.  The BCEA requires employers to provide employees with comprehensive written particulars of 

their terms and conditions of employment, including the full name and address of the employer, 

the employee’s duties, the place of work, wage and overtime rates and numerous other aspects 

of the job,42 in a language and in a manner that the employee can understand.43 The employer 

must also display a statement at the workplace informing employees of their statutory rights in 

the official languages spoken at the workplace.44 For reasons already given, it would be contrary 

to the right to equality and fair labour practices for dependent platform workers to be treated less 

favourably. 

36. Workers who are deemed to be independent contractors (i.e., merely making use of the 

platform’s services in running their own operations) may fall within the definition of ‘consumer’ 

in terms of the Consumer Protection Act45 (CPA) and the contracts should qualify as ‘transactions’ 

in terms of the CPA.46 

37. In such cases the Act requires that: 

37.1 terms and conditions in a contract must be in plain and understandable language and drawn 
to the consumer’s attention in a conspicuous manner and form;47  

37.2 terms that limit the risk or liability of the supplier (platform), or require the consumer 
(worker) to assume any risk or liability or acknowledge any fact, must also be drawn to 
consumer’s attention;48 and  

37.3 the supplier must d raw the consumer’s attention to the nature and potential effect of any 
risk to which the consumer may be exposed.49  

Unenforceable terms 

38. The fact that a contractual term is harsh or onerous does not automatically make it unenforceable. 

However, an otherwise lawful contract or term will be void and unenforceable if it is in conflict 

with public policy50 or any statutory requirement that implies nullity in the event of non-

compliance. 

39. In Barkhuizen v Napier51 the Constitutional Court explained that the meaning of public policy ‘must 

now be determined by reference to the values that underlie our constitutional democracy as given 
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expression by the provisions of the Bill of Rights. Thus, a term in a contract that is inimical to the 

values enshrined in our Constitution is contrary to public policy and is, therefore, unenforceable.’52 

40. The court also recognised that ‘the relative situation of the contracting parties is a relevant 

consideration in determining whether a contractual term is contrary to public policy’.53 In the 

platform economy, where workers are typically presented with contracts on a take-it-or-leave-it 

basis, there is reason for courts to look with added caution at the enforceability of terms which 

impose onerous conditions on workers.  

41. For example, the arbitration clause in Uber drivers’ contracts in South Africa and elsewhere states 

that all disputes will be dealt with ‘in accordance with the laws of The Netherlands’ through 

mediation and arbitration in Amsterdam. 54 This can be seen as both unreasonable and unfair by 

placing dispute resolution beyond the reach of drivers. This is clearly in conflict with their right of 

access to justice55 and, therefore, in conflict with public policy.56  

42. Such a clause may also be interdicted in terms of the Arbitration Act,57 which provides that the 

High Court may set aside an arbitration agreement or prohibit its application on good cause 

shown.58 Good cause will depend on the facts of each case, but would almost certainly exist where 

an arbitration agreement effectively deprives a platform worker of recourse to a remedy. 

43. The CPA also sets out a number of protections that are important in the platform context. It 

prohibits unfair, unreasonable and unjust contractual terms as well as any agreement that 

requires a consumer to waive any rights or assume any obligations on terms that are unfair, 

unreasonable or unjust. A term will be deemed to fall in this category if, among others, it is 

‘excessively one-sided’ in favour of the platform or ‘so adverse to the consumer as to be 

inequitable’.59 Section 4(4) furthermore states that contracts must be interpreted to the benefit 

of the consumer.  

44. The CPA further provides that, if a court determines that a provision is unconscionable, unjust, 

unreasonable or unfair, it may issue a declaration to that effect and make any order that it deems 

just and reasonable in the circumstances, including an order to compensate the consumer for 

losses and expenses.60  

45. Contractual terms that impose harsh conditions on workers on a take-it-or-leave-it basis may also 

be contrary to the Electronic Communications and Transactions Act,61 which requires a supplier 
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to allow a consumer the opportunity to review electronic transactions, correct mistakes and 

withdraw from the transaction before finally placing an order. 

 

Fair management 

 

46. The LRA regulates disciplinary processes, fair labour practices and dispute resolution in 

employment in order to protect workers against unilateral action by employers. In terms of the 

Constitutional rights to equality and fair labour practices, platform workers in employment-like 

relationships should be entitled to equivalent protection even if they are classified as independent 

contractors. 

47. In Murray vs Minister of Defence62 the Supreme Court of Appeal extended the Constitutional right 

to fair labour practices to a naval officer falling outside the scope of the LRA through the 

constitutional development of the contract of employment. Noting that ‘[t]his contract 

has always imposed mutual obligations of confidence and trust between employer and 

employee’, the court ruled that it ‘must be held to impose on all employers a duty of fair 

dealing at all times with their employees – even those that the LRA does not cover’.63 On this 

basis the Court found that the officer had been constructively dismissed as if he had been an 

employee.  

48. Thus, even if platform workers are held not to be ‘employees’, appropriate rights of employees in 

terms of the LRA will implicitly be applicable to them in accordance with their right to ‘fair dealing’, 

underpinned by the right to fair labour practices. 

49. In Pretorius and anor v. Transport Pension Fund and anor64 the Constitutional Court underlined 

the need for a more inclusive interpretation of this right. Noting that ‘the LRA tabulated the fair 

labour practice rights of only those enjoying the benefit of formal employment’ the Court  

observed obiter that the facts of the facts of the case before it ‘provide a compelling basis not to 

restrict the protection of section 23 to only those who have contracts of employment’.65 

Dispute Resolution 
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50. The LRA has established various institutions and processes for resolving disputes between 

employers and employees. The most prominent forums are bargaining councils, the Commission 

for Conciliation, Mediation and Arbitration (CCMA), the Labour Court and Labour Appeal Court 

(from which an appeal lies to the Constitutional Court). The High Court has concurrent jurisdiction 

with the Labour Court over employment contracts and exclusive jurisdiction over contracts other 

than employment contracts. Thus, platform workers classified as or claiming to be employees will 

have access to the dispute resolution processes created by the LRA, whereas independent 

contractors will need to approach the High Court. 

51. Given the international operations of certain platforms, the question of jurisdiction is important. 

Employees in general lack the ability to litigate against an employer in a foreign country. The right 

of access to justice requires that claims brought by platform workers – employees as well as 

independent contractors – against foreign platforms operating in South Africa and arising from 

work done in South Africa should fall within the jurisdiction of the CCMA and the South African 

courts.  

52. However, the CCMA has declined jurisdiction in a claim brought by an Uber driver because Uber 

BV, the alleged employer, was found to be located in the Netherlands.66 This opens the door to 

abuse by enabling foreign enterprises conducting operations in South Africa to evade South 

African labour law, thus leaving employees unprotected and defeating the purposes of the LRA.  

53. In Uber Technologies Inc. v. Heller,67 as noted above, the Canadian Supreme Court struck down 

the arbitration clause in Uber drivers’ contracts confining them to the jurisdiction of the 

Netherlands as unconscionable. Given the guarantee of access to justice in the South African Bill 

of Rights, clauses stipulating a foreign jurisdiction or otherwise denying workers access to justice 

should likewise be regarded as contrary to public policy.  

54. In Kleinhans v Parmalat SA (Pty) Ltd68 the Labour Court found that the determination of 

jurisdiction involves weighing up of those features of the employment relationship linking it to a 

foreign jurisdiction against those pointing to South African jurisdiction. The test, it was held, ‘is 

qualitative rather than quantitative’.69 Similarly, in Uber South Africa Technology Services (Pty) Ltd 

v National Union of Public Service and Allied Workers (NUPSAW) and others70 the Labour Court 

found that there was no contractual relationship between Uber South Africa and the drivers but 
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expressly left open the question whether the drivers were employees of Uber BV in the 

Netherlands with which their contracts had been formally concluded.  

55. In considering this question, it is submitted, a qualitative test would be akin to the common law 

doctrine as set out by the Supreme Court of Appeal in Bid Industrial Holdings v Strang and 

another,71 in terms of which a South African court will have jurisdiction if (a) the summons was 

served on the defendant in South Africa and (b) there is an ‘adequate connection between the 

suit and the area of jurisdiction of the South African court’. In this regard, ‘the strongest 

connection would be provided by the cause of action arising within that jurisdiction.’ 

56. In applying this doctrine to platforms, the virtual nature of their operations should be taken into 

account. Section 23 of the Companies Act72 requires foreign companies conducting business in 

South Africa to register as external companies. This will be the case where the foreign company is 

a party to one or more employment contracts in South Africa or has engaged in activities in the 

South Africa for at least six months ‘that would lead to the reasonable conclusion that it intended 

to continually engage in business activities within South Africa’. 

57. Platforms such as Uber manifestly conduct business in South Africa in the form of operations from 

which they derive revenue and, if they comply with section 23, would place their South African 

operations within the jurisdiction of the South African courts. In the case of foreign-based 

platforms that fail to comply with section 23, the rule of law implies that they could not rely on 

such non-compliance as a basis for avoiding the jurisdiction of the South African courts.  

58. For purposes of service of court papers, an entity representing a platform in its operations in South 

Africa should be deemed to be an agent of the platform or, alternatively, service on foreign-based 

platforms should be possible as provided for in the Rules of the Labour Court or the CCMA73 or 

the Uniform Rules of Court.74  

Non-Discrimination 

59. The equality clause of the Constitution75 is given effect by the EEA in the case of employees and 

by the Promotion of Equality and Prevention of Unfair Discrimination Act (PEPUDA)76 in the case 

of all other persons, including independent contractors.77  

60. PEPUDA comprehensively prohibits discrimination on any ground which causes or perpetuates 

systemic disadvantage, undermines human dignity or adversely affects the equal enjoyment of a 
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person’s rights and freedom, including race, gender, disability and sexual orientation. Thus, in 

Strydom v Nederduitse Gereformeerde Gemeente Moreleta Park78 the Equality Court upheld the 

claim of an independent contractor based on unfair discrimination on the ground of 

homosexuality. Platform workers classified as independent contractors are entitled to similar 

protection against unfair discrimination in any form, direct or indirect.  

Pregnancy 

61. In terms of the BCEA, an employer may not ‘require or permit a pregnant employee or an 

employee who is nursing her child to perform work that is hazardous to her health or the health 

of her child’ and must, if practicable, offer such an employee ‘suitable, alternative employment’ 

on conditions that are no less favourable than her ordinary terms and conditions.79 The right to 

equality and fair labour practices implies that platform workers should be entitled to equivalent 

protection.  

Reasonable Accommodation  

62. PEPUDA expressly prohibits discrimination on the grounds of race, gender and disability,80 and 

also provides that failing to take steps to reasonably accommodate the needs of persons on these 

grounds constitutes unfair discrimination. The Equality Court is empowered to make an 

appropriate order in such cases, including an order directing the provision of reasonable 

accommodation for a group or class of persons.81 

63.  The EEA requires designated employers82 to take affirmative action measures, including 

‘reasonable accommodation for people from designated groups in order to ensure that they enjoy 

equal opportunities and are equitably represented in the workforce’.83 ‘Reasonable 

accommodation’ means  ‘any modification or adjustment to a job or to the working environment 

that will enable a person from a designated group to have access to or participate or advance in 

employment’.84 

64. In practice it is unlikely that many platforms will fall within the definition of ‘designated employer’. 

However, workers who are classified as independent contractors are entitled to the more 

extensive protection extended by PEPUDA. 

Algorithmic discrimination 
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65. Algorithms used to regulate platform work are the property of platforms and made to the 

platforms’ specifications. They serve as a medium through which workers are allowed to enter the 

working relationship or are excluded from work. Where algorithms apply criteria that impact 

disproportionately on groups such as women or people with disabilities, it will amount to indirect 

discrimination in terms of the EEA and PEPUDA for which platforms should be held responsible.  

66. In addition, the Bill of Rights is binding on natural and juristic persons, such as platforms, to the 

extent ‘applicable.’85 The effect is to ‘require private parties not to interfere with or diminish the 

enjoyment of a right’ of any other person.86 This offers a possible framework for crafting remedies 

in cases of algorithmic discrimination where the EEA or PEPUDA cannot be applied because the 

statutory criteria are difficult to meet. 

Data protection 

67. ‘Data’ refers to the personal details of workers. The use of such data is subject to section 14 of the 

Constitution, which grants the right to privacy to ‘everyone’, and to the Protection of Personal 

Information Act (PPIA).87 The Act applies expressly to information entered in a record by 

‘automated means’.88 The protection therefore applies to platform workers and data processing 

by means of apps.89 

68. Section 1 of the PPIA defines ‘personal information’ extensively as including information relating 

to a person’s race, gender, sex, marital status, national origin, disability or religion as well as any 

identifying number, address, or ‘the views or opinions of another individual about the person’. 

This will include ratings of workers by customers of the platform. 

69. The Act sets strict conditions for the processing of personal information, including the right of data 

subjects to be notified about the collection of personal information and to object to the processing 

of personal information.90 Platforms thus have a duty to ensure that workers’ personal data is 

protected and that workers’ right to privacy is respected.  

 

Fair representation 
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70. The Constitution seeks to bring balance to the unequal relationship between employers and 

workers by entrenching the right of every ‘worker’ to form and join a trade union, to participate 

in its activities and to strike combined with the rights of every trade union, employers’ 

organisation and employer to engage in collective bargaining.91 

71. The LRA implements these rights only in respect of employees.92 The Constitution, however, 

provides that basic rights may be limited only by law and only to the extent that the limitation is 

reasonable and justifiable in an open and democratic society based on human dignity, equality 

and freedom, taking into account all relevant factors’.93 It is submitted that exclusion of collective 

rights based purely on workers’ contractual status does not meet these criteria. 

72. Section 23 of the Constitution should thus be interpreted to mean that all workers in employment-

like relationships should have rights equivalent to those of employees, regardless of their 

contractual status.94 In SANDU v. Minister of Defence95 the Constitutional Court (CC) extended the 

rights contained in section 23(2) to members of the defence force who are excluded from the LRA 

on the basis that their conditions were akin to those of employees.96  

73. The same should apply to dependent platform workers who may be classified as independent 

contractors but are in relationships akin to those of employees and who seek to exercise collective 

rights.97 This is supported by the broader interpretation of the right to fair labour practices in 

Pretorius and anor v. Transport Pension Fund and anor.98 It is also supported by the following: 

73.1 Section 9(3) of the Constitution states that ‘[e]quality includes the full and equal enjoyment 
of all rights and freedoms’ set out in the Bill of Rights; 

73.2 Section 18 of the Constitution grants ‘everyone’ the right to freedom of association, and 
section 17 grants ‘everyone’ the right to peaceful assembly, demonstration and picketing;99 

73.3 The ILO’s Freedom of Association and Protection of the Right to Organise Convention100 

applies to workers and employers ‘without distinction whatsoever’;101  

73.4 The ILO recognises the right of collective bargaining as being ‘general in scope’ and that all 
organisations of workers in must benefit from it’ except for organisations representing ‘the 
armed forces, the police and public servants engaged in the administration of the State’.102 

74. However, given the individualised and fragmented nature of platform work, the sector does not 

easily lend itself to traditional trade union organisation. Trade unions and workers internationally 

have adopted varied and innovative approaches to promote the organisation of platform workers 

and address the challenges of collective action in the platform environment.103 Despite this, the 
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degree of organisation remains limited. Even if platform workers’ are deemed to have collective 

rights equivalent to those of employees, other forms of organisation may be required to enable 

them to exercise these rights effectively. 

75. Two types of organisation that could potentially represent platform workers in negotiations are 

non-profit organisations (NPOs) and cooperatives formed by workers. 

NPOs 

76. An NPO is an organisation incorporated for a public benefit or any other object related to cultural 

or social activities, or communal or group interests.104 NPOs are regulated by the Nonprofit 

Organisations Act.105 NPOs that have successfully organised marginalised workers in South Africa 

include the Casual Workers Advice Office and Asiye eTafuleni.106 Nothing would prevent an NPO 

representing platform workers from entering into agreements with platforms on behalf of its 

members. 

77. To the extent that they exercise their members’ rights in terms of section 23 of the Constitution, 

NPOs should be entitled to organisational and bargaining rights equivalent to those provided for 

employees in the LRA. These include: 

77.1 The right to engage in collective negotiations without victimisation; 

77.2 The right of access to information for bargaining purposes, subject to similar restrictions 
applicable to confidential or privileged information; 

77.3 A right to stop-order facilities for payment of membership dues; and 

77.4 The right to represent their members or other workers in grievance and disciplinary 
proceedings. 

78. These rights will need to be adapted to the unique conditions of the platform economy. For 

example, an equivalent to trade unions’ right of access to the workplace could lie in a right for 

NPOs to communicate with their members via platforms, without surveillance or interference by 

the platform management. 
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Cooperatives  

79. Cooperatives provide a structure through which workers can act collectively while engaging in 

gainful economic activities.107 Cooperatives are regulated by the Co-operatives Act.108 A 

cooperative is defined as  

‘an autonomous association of persons united voluntarily to meet their common economic, and 

social or cultural needs and aspiration through a jointly owned and democratically controlled 

enterprise organised and operated on co-operative principles.’109  

80. One form of cooperative is a ‘worker cooperative’,110 defined as ‘a primary co-operative in which 

the members pursue the objective of optimally utilising their labour by building a jointly owned 

and self-managed enterprise’.111 To the extent that members of a co-operative satisfy the 

definition of ‘employee’ in the LRA, worker co-operatives must comply with labour legislation 

subject to a right to apply for certain exemptions.112 

81. For platform workers who fall beyond the scope of current labour legislation, worker cooperatives 

offer a structure for organising and collectively negotiating terms and conditions for services they 

provide, also on a sectoral basis.113 This could include services rendered to platforms which do not 

recognise them as employees. 
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INTRODUCTION 

 
1. This Draft Explanatory Memorandum and Code of Good Practice (hereafter ‘Code’) are an 

outcome of two years of in-depth research by the Fairwork Foundation on the promotion of 

decent work for platform114 workers in South Africa, accompanied by parallel research in India, 

Germany and other countries. It therefore has no legal status, and does not purport to do so, but 

is presented in this form because it is intended as a contribution to much-needed debate on legal 

reform relating to new forms of work, particularly in the aftermath of the Covid-19 pandemic. It 

does not propose amendments to the law but sets out to demonstrate how existing law can be 

interpreted and applied in order to give better protection to the rights of platform workers in 

accordance with Constitutional principles. In doing so it also highlights areas where legal reform 

will be needed in order to address the problems more effectively. 

 
2. Platform-mediated work is a growing source of livelihood for many in South Africa and 

internationally. It has been estimated that digital labour platforms worldwide earn at least 

US$50bn per year115 and that 40 million people, representing around 1.5% of the total workforce, 

are working in the platform economy in the global south alone.116 Some estimates have suggested 

that by 2025 digital platforms could account for a third of all labour transactions worldwide, 

involving up to 540 million workers.117   

 
3. Platform work provides essential income and opportunities to many. However, because platforms 

typically classify workers as ‘independent contractors’, they are excluded from the scope of labour 

rights under South African law as in many countries. This is because labour legislation across the 

world requires the existence of employment status as a legal pre-requisite for the grant of labour 

rights.  

 
4. Furthermore, with most platforms positioning themselves as intermediaries and not employers, 

it is less clear who the work relationship is with.118 The result is that platforms do not take 

responsibility for paying a minimum wage, limiting working hours or providing leave pay or sick 

leave. Instead, both the risks and the costs of providing labour are transferred to the worker, often 

including equipment such as cars or bicycles as well as health and safety risks. This has a corrosive 

effect on working standards, not just of digital workers but of workers in competing enterprises 

whose terms and conditions are likely to be undermined. Nor do workers benefit from collective 

labour rights, leaving them unable to collectively negotiate improved working standards or wages. 

 
5. Moreover, the use of apps and other digital tools for platform work means that workers are 

continuously monitored by platforms. They can be subjected to close surveillance and disciplined 

or deactivated without due process.  
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6. The absence of clear standards of decent work for platform workers undermines some of South 

Africa’s international commitments. The Decent Work Agenda of the International Labour 

Organisation (ILO)119 is based on four main principles: job creation, rights at work, social 

protection and social dialogue, and with gender equality as a cross-cutting objective. In 2015, the 

United Nations’ transformative Sustainable Development Goals Agenda included a commitment 

to decent work for all by 2030. The International Covenant on Economic, Social and Cultural 

Rights,120 which South Africa has signed and ratified, recognises ‘the right of everyone to the 

enjoyment of just and favourable conditions of work’.121 However, achievement of these aims is 

compromised by the growth of forms of platform work falling well short of decent work standards. 

 
7. Furthermore, the absence of decent work standards in the platform economy is in conflict with 

South Africa’s Constitution.122 This is a direct imperative for legal development and change, which 

provides the framework for this Code and is examined in more detail below. 

 
8. For all these reasons, and to ensure that the benefits of this growing source of employment are 

not undermined by unfair and exploitative conditions, it is crucial to develop a regulatory 

framework to underpin terms and conditions of work and protect workers’ rights. This is 

particularly pressing in the context of competition between platforms and the excess of labour 

supply over demand in South Africa, which can lead to a ‘race-to-the-bottom’ and undercut 

platforms trying to adhere to decent work standards. Voluntary solutions are therefore not 

sufficient.  

 
9. The Code, read with this Memorandum, sets out to provide guidelines to platforms and workers 

as well as legal decision-makers for protecting the rights of platform workers within the existing 

legal framework and as a basis for future change. The Memorandum  is divided into two main 

parts: 

 
9.1. Part A is concerned with identifying the category of workers who are regarded as being in 

need of legal protection comparable to that of employees. To this end it considers the 

relevant policy framework and draws on national and international legal sources.  

9.2. Part B examines more closely the content of legal rights appropriate for this purpose which 

can be derived from the existing law as well as gaps in protection that will require legal 

change. 
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PART A 

 

POLICY FRAMEWORK 

 

10. While job creation is essential in the context of high unemployment in South Africa, the problem 

of high unemployment is not solved by jobs with high levels of exploitation. There are two main 

reasons why all jobs should be decent jobs. 

10.1 The first is the intrinsic right of the worker. The Constitution is founded on the values of 

‘human dignity, the achievement of equality and the advancement of human rights and 

freedoms,’123 and public policy is determined with reference to rights embodied in the 

Constitution.124 Under section 10 of the Constitution, ‘[e]veryone has inherent dignity and 

the right to have their dignity respected and protected.’ Workers’ rights to life,125 freedom 

and security of the person,126 and the right not to be subjected to forced labour,127 are also 

at stake. Specifically, ‘[e]veryone has the right to fair labour practices’ and every ‘worker’ is 

guaranteed the right to form or join a trade union, to engage in collective bargaining and 

to strike.128 When interpreting the Bill of Rights, a court, tribunal or form must promote the 

values of dignity, equality and freedom.129 

10.2 The second is the value to society. Workers whose income gives access to minimum 

standards of decency can support their families and ensure their children are adequately 

fed, housed and educated. Workers who are protected against foreseeable risks to their 

health and safety are also able to continue to provide for themselves and not be in need of 

support from the State. Conflict between workers and those whom they work for is 

minimised when workers’ terms and conditions are regulated in a fair and transparent way, 

and disputes can be resolved in accordance with clear legal standards. Otherwise, a power 

imbalance skews the balance of bargaining power in favour of employers, enabling them to 

impose conditions that are subversive of social cohesion. 

11.  Both these considerations apply to platform workers as much to all other workers. 

 

LEGAL FRAMEWORK 

12. No legal right can be open-ended. It must have a specific content and apply to specific persons. 

The starting point for the Code is to identify the category persons – in other words, ‘workers’ who 

are in need of protection because they fall beyond the definition of ‘employee’, before identifying 

the rights that are appropriate to their situation.  

13. Employment status – i.e., whether a worker is an ‘employee’ or an ‘independent contractor’ – is 

determined in accordance with a legal framework including legislation, case law and 
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administrative processes. This section will first consider the existing statutory context, and then 

examine how the courts have dealt with the problem of ‘misclassification’ of employees as 

‘independent contractors’ and, finally, with administrative processes whereby workers can be 

deemed or declared to be employees.   

The Statutory Context 

14. Generally, platforms argue that they are technology companies that connect independent 

contractors providing services with users that need such services.130 To workers they offer 

flexibility, information, and facilitate access to consumers who need the services on offer. The 

relationship between platforms and workers is typically labelled a contract for services, in terms 

of which the workers are independent contractors. But, at the same time, platforms in many if 

not most cases exercise control over the performance of the services similar to that found in 

traditional employment relationships. Also, the services are given deceptive names such as ‘tasks’ 

or ‘rides’, implying that each is stand-alone even though the relationship with the platform is 

ongoing.131  

15. All labour laws in South Africa are underpinned and governed by section 23 of the Constitution, 

which reads as follows: 

‘(1) Everyone has the right to fair labour practices.  

‘(2) Every worker has the right ¬  

a. to form and join a trade union;  

b. to participate in the activities and programmes of a trade union; and  

c. to strike.  

‘(3) Every employer has the right ¬  

a. to form and join an employers' organisation; and  

b. to participate in the activities and programmes of an employers' organisation.  

‘(4) Every trade union and every employers' organisation has the right ¬  

a. to determine its own administration, programmes and activities;  

b. to organise; and  

c. to form and join a federation.  

‘(5) Every trade union, employers' organisation and employer has the right to engage in collective 

bargaining. National legislation may be enacted to regulate collective bargaining. To the 

extent that the legislation may limit a right in this Chapter, the limitation must comply with 

section 36(1).  
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‘(6) National legislation may recognise union security arrangements contained in collective 

agreements.132 To the extent that the legislation may limit a right in this Chapter, the limitation 

must comply with section 36(1).’ 

16. Despite the generality of section 23, the existence of an employment relationship is generally the 

basis for determining the application of labour legislation. This is done with reference to the 

definition of an ‘employee’ in relevant statutes. In South Africa, the major labour statutes are the 

LRA,133 Basic Conditions of Employment Act (BCEA)134 and the Employment Equity Act (EEA).135 

These statutes have practically identical definitions of ‘employee’.  

17. Section 213 of the LRA defines an ‘employee’ as follows: 

‘(a) any person, excluding an independent contractor, who works for another person or for the 

State and who receives, or is entitled to receive, any remuneration; and 

‘(b) any other person who in any manner assists in carrying on or conducting the business of an 

employer.’ 

This definition, thus, reiterates the classic binary between an ‘employee’ and an ‘independent 

contractor’ that exists in jurisdictions across the world. In numerous cases such as Niselow v 

Liberty Life Association of Africa Ltd136 and SA Broadcasting Corporation v McKenzie137  the courts 

have confirmed that the LRA does not apply to independent contractors. The same is true of the 

BCEA and EEA. 

18. Other employment laws include the Occupational Health and Safety Act (OHSA)138 and the 

Compensation for Occupational Injuries and Diseases Act (COIDA).139 These laws likewise apply to 

‘employees’ but are more open-ended. COIDA excludes any person ‘who contracts for the carrying 

out of work and himself engages other persons to perform such work’.140 OHSA defines ‘employee’ 

as ‘any person who is employed by or works for an employer and who receives or is entitled to 

receive any remuneration or who works under the direction or supervision of an employer or any 

other person’141 and furthermore authorises the Minister of Employment and Labour (hereafter 

‘the Minister’) to declare that a person belonging to a category of persons specified in the notice 

shall for the purposes of this Act or any provision thereof be deemed to be an employee’.142 These 

statutes, however, only apply in the specific context of risks to health and safety arising in the 

workplace. 

 

Misclassification 

19. Changes in the world of work and new forms of work have placed the traditional definition under 

increasing stress. Increasingly, employers have sought to put legal distance between themselves 

and workers in a bid to avoid labour costs and legal obligations towards workers.143 This is 

achieved through casualisation, externalisation, and the framing of the relationship as a 

commercial rather than an employment relationship. 
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20. The latter approach is the norm in the platform economy. Most platforms seek to avoid the 

obligations pertaining to an employment relationship by classifying workers as independent 

contractors by means of service agreements stipulating this designation.144 As a result, the parties 

are legally placed in a commercial relationship rather than an employment relationship.145 This 

permits platforms to avoid not only direct costs such as minimum wages, maximum hours, paid 

leave and paid sick leave, but also the indirect costs arising from employee rights such as the right 

not to be unfairly dismissed.146 It also prevents workers from engaging in collective bargaining and 

engaging in industrial action, all of which is limited to ‘employees’.  

21. If workers are genuinely freelancers conducting their own operations on their own terms and 

using platforms purely as a device for marketing their own services independently of the platform, 

their relationship with the platform will genuinely be commercial and employee rights will find no 

application. ‘Electronic yellow pages’ would be an example of this. Typically, however, this is not 

the role played by platforms. The services performed by workers are designed by and associated 

with the platforms and their brands, not the workers’ own. Platforms derive their revenue from 

the fees by customers or users for those services rather than subscriptions paid by workers. In 

order to protect their brands, platforms exercise quality control over the services that are 

provided, overriding the supposed independence of the workers. In such cases, workers are in a 

position which is practically indistinguishable from that of employees, but for the fact that their 

contracts describe them as independent contractors. The term ‘misclassification’ is used with 

reference to this situation.147 

Legal responses 

22. Misclassification of workers raises serious challenges in determining whether the terms of 

agreement between platforms and platform workers reflects the actual relationship between the 

parties. In South Africa, the courts have long used the ‘dominant expression test’148 to establish 

whether a worker is an employee or an independent contractor. The systematic blurring of 

dividing lines, however, have made it necessary to introduce new criteria for identifying the 

distinction more clearly and narrowing the scope for misclassification. 

23.  The most important innovation has been the introduction of section 200A of the LRA in 2002, 

which reads as follows: 

‘Until the contrary is proved, … a person who works for, or renders services to, any other person is 

presumed, regardless of the form of the contract, to be an employee, if any one or more of 

the following factors are present— 

(a) the manner in which the person works is subject to the control or direction of another 

person; 

(b) the person’s hours of work are subject to the control or direction of another person; 
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(c) in the case of a person who works for an organisation, the person forms part of that 

organisation; 

(d) the person has worked for that other person for an average of at least 40 hours per 

month over the last three months; 

(e) the person is economically dependent on the other person for whom he or she works 

or renders services; 

(f) the person is provided with tools of trade or work equipment by the other person; or 

(g) the person only works for or renders services to one person.’ (Emphasis added)  

24. In other words, if any one of these factors is present, the burden is on the putative employer to 

prove that the worker is not an employee. The same presumption is replicated in section 83A of 

the BCEA and elaborated on in the 2006 ‘Code of Good Practice: Who is an Employee?’149  

25. Importantly, the courts have accepted that, even without reference to section 200A, the wide 

scope of section 213 of the LRA may include workers without an employment contract. In 

Discovery Health Ltd v. CCMA and others150 Van Niekerk J held as follows: 

‘The protection against unfair labour practices established by 23(1) of the Constitution is not 

dependent on a contract of employment. Protection extends potentially to other 

contracts, relationships and arrangements in terms of a person performs work or provides 

personal services to another.’ 

‘[T]aking into account the provisions of s 23(1) of the Constitution, the purpose, nature and 

extent of relevant international standards and the more recent interpretations of the 

definitions of ‘employee’ by the Court,  I do not consider that the definition of ‘employee’ 

in s23 of the LRA is necessarily rooted in a contract of employment. It follows that a person 

who   renders   work   on   a   basis   other   than   that   recognised   as employment   by   

the   common   law   may   be   an   ‘employee’   for   the purposes of the definition. Because 

a contract of employment is not the sole ticket for admission into the golden circle 

reserved for 'employees.’151 

26. In contrast, the scope of section 200A has been significantly limited by the courts’ strict 

interpretation of the term ‘regardless of the form of the contract’. According to the judgment in 

Universal Church of the Kingdom of God v Myeni and others,152 it means that a contractual 

relationship, even if not a contract of employment, must exist between the worker and the alleged 

employer before section 200A can be invoked. In the context of platform work this is problematic. 

It implies that section 200A can be circumvented by ensuring that any contract is entered into 

between the worker and a third party.153 However, it is a well-stablished principle of South African 

law that substance must prevail over form.154 On this basis it is suggested that the inquiry should 

focus not solely on the parties to a contract but also on its terms and its purpose, to avoid 
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situations where contracts are effectively entered into by intermediaries for the benefit of third 

parties. 

27. Once the presumption has been triggered, the courts continue to rely on the dominant impression 

test to determine whether the putative employer has discharged the burden of rebutting it. What 

this entails has been demonstrated in numerous judgments, in which the courts have applied the 

principle that the substance of the relationship between the parties is of primary importance and 

have further refined the dominant impression test.155 Thus, in State Information Technology 

Agency (Pty) Ltd v CCMA156 the Labour Appeal Court held that,  

‘when a court determines the question of an employment relationship, it must work with three 

primary criteria: 

1. An employer’s right to supervision and control. 

2. Whether the employee forms an integral part of the organisation with the employer.  

And, 

3. The extent to which the employee was economically dependent upon the employer.’ 

28. A recent application of the test can be found in Vermooten vs Department of Public Enterprises 

and Others157 in which the Labour Appeal Court upheld a consultancy agreement, negotiated 

between the appellant and the Department of Public Enterprises, on the basis that ‘where the 

parties are in a relatively equal bargaining position and consciously elect one contract or 

relationship over another, legal effect should be given to their choice.’158 The deciding factor was 

that ‘appellant was clearly in a good bargaining position and able to influence his rate of 

remuneration’.159 Thus, courts will place substantial weight on the extent to which parties have 

the genuine power to shape the terms of their relationship in deciding whether or not a stipulation 

that a worker is an independent contractor is enforceable.  

29. Although the presumption in section 200A is an evidentiary tool and does not replace the 

dominant impression test, it can assist those in non-typical work arrangements to determine the 

true nature of the relationship between the parties. Within the platform economy, the sometimes 

triangular nature of the work arrangements, fluid workspaces, seemingly temporary nature of 

their work and relative autonomy may complicate the inquiry into workers’ employment status. 

The 2006 ‘Code of Good Practice: Who is an Employee?’,160 however, provides an important point 

of reference.161 Noting that ‘the difficulties in establishing the existence of an employment 

relationship may create serious problems for those workers concerned, their communities, and 

society at large’,162 it states that contracts designating workers as independent contractors remain 

contracts of employment where the worker is in a ‘subordinate or dependent position’.163 

Conversely, the Code explains that  

‘[t]he right of control by an employer includes the right to determine what work the employee will 

do and how the employee will perform that work. It can be seen in an employer’s right to 
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instruct or direct an employee to do certain things and then to supervise how those things are 

done.’164  

30. In the context of platform work, less emphasis should be placed on traditional or formal 

mechanisms, such as personal supervision, and more emphasis should be placed on the objective 

exercise of control through mechanisms peculiar to this work environment. These mechanisms, 

often driven by non-transparent algorithms designed and operated by platforms beyond the 

control of workers, include: 

30.1. rating and monitoring systems;  

30.2. the ability to unilaterally deactivate workers and prevent them from continuing to work;  

30.3. the power to determine how, when and where work is to be done;  

30.4. the power to determine the price of work to customers; and 

30.5. workers’ obligation to comply with the platform’s rules.  

31. Another criterion triggering the presumption of an employment relationship is the duration of the 

relationship between the parties. Section 200A of the LRA states that an average of at least 40 

hours per month raises a presumption of employment. Within the context of platform work, it is 

necessary to distinguish between the (ongoing) relationship between the worker and the platform 

on the one hand, and that between the worker and the customer or user of services on the 

other.165 If the focus is on the latter, then the duration of the relationship will be extremely brief 

(e.g., a single taxi ride or delivery). However, platform work usually consists of a series of 

continuous short tasks that potentially span more than the ordinary hours of work as defined in 

the BCEA.166 For purposes of section 200A, it is the duration of the relationship between the 

worker and the platform that needs to be considered.167 

32. Relevant also to the misclassification of platform workers is the identification of employers. 

Frequently, platform workers operate in work arrangements that make it difficult to identify the 

true employer. Section 200B of the LRA provides a legislative tool to assist in this regard. It states 

that an employer includes ‘one or more persons who carry on associated or related activity or 

business by or through an employer if the intent or effect of their doing so is or has been to directly 

or indirectly defeat the purposes of this Act or any other employment law’.  

33. However, the courts have interpreted section 200B narrowly.168 In Masoga v Pick ’n Pay Retailers 

(Pty) Ltd169 the Labour Appeal Court held that its effect ‘is merely to fix or extend the liability that 

would ordinarily be that of the employer, as per the traditional tests, to another or others, who 

carry on as an associated or related activity or business by or through an employer’. Thus, it 

‘cannot be utilised generally for making persons or entities the employer(s) of others’.  

34. It is suggested this approach should be adapted to the unique environment of the platform 

economy. First, given that section 200B applies to activities carried on ‘through an employer’ and 

platform work typically does not involve contracts of employment, the application of section 200B 
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should, where necessary, include an inquiry into whether an alleged employer is in fact an 

employer. 

35. Secondly, platforms may (and do) contract with workers via corporate entities located in 

jurisdictions other than those where workers perform work in their name. To ensure that 

substance prevails over form, the various corporate entities should in such cases be regarded as 

associated businesses whose operation has the effect of avoiding the application of South African 

employment legislation. 

Administrative Processes 

36. For workers who still fall outside the definition of ‘employee’, the BCEA provides a mechanism 

through which their working conditions could potentially be regulated. Section 83(1) of the BCEA 

provides: 

‘The Minister may, on the advice of the Commission and by notice in the Gazette, deem any 

category of persons specified in the notice to be— (a) employees for purposes of the whole 

or any part of this Act, any other employment law other than the Unemployment Insurance 

Act, 1966 (Act No. 30 of 1966), or any sectoral determination’. 

37. Similarly, section 69(1) of the Unemployment Insurance Act (UIA)170 provides that  

‘The Minister may, after receipt of an application in a prescribed form and with the concurrence of 

the Board, by notice in the Gazette, declare that as from a date specified in the notice any 

specified class of persons, or any person employed in any specified business or section of a 

business or in any specified area, must be regarded as contributors for purposes of this Act.’ 

Declaring persons to be contributors necessarily means that that they must also be regarded as 

employees for purposes of the UIA and the Unemployment Insurance Contributions Act.171  

38. A similar ‘deeming power’ is present in the labour laws of many countries.172 It has been argued 

that this power ‘is another way for legislatures to correct judicial mistakes-or respond to the 

problems of misclassification and indeterminacy concerning ‘employee’ status- by granting the 

government the power to make ‘corrections in regulations.’173 In South Africa, the Minister’s 

powers in this regard have yet to be implemented. A draft notice has been issued in terms of 

section 83 to deem persons in the film and television industry as employees for purposes of 

certain parts of the BCEA and LRA.174 Similarly, the National Economic Development and Labour 

Council (NEDLAC) is conducting ‘a policy review to extend the social protection network to the 

self-employed’175 and, to this end, the use of section 69 of the UIA is under consideration. 

39. In addition, section 51 of the BCEA provides for the issuing of sectoral determinations by the 

Minister to regulate the working conditions of workers who are not bound by a sectoral collective 

agreement. Before doing so the Minister must direct the National Minimum Wage Commission to 

investigate the conditions of employment in the sector and area concerned.176 Among the 
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conditions that can be regulated are minimum wages, leave days and ‘any other matter 

concerning remuneration or other terms or conditions of employment’.177  

40. Importantly, the Minister’s powers include the power to ‘specify minimum conditions of 

employment for persons other than employees’.178 An example of this is Sectoral Determination 

(SD) 7, which regulates the working conditions of domestic workers, whether they are employees 

or independent contractors.179  

41. Similarly, section 50(1) of the BCEA empowers the Minister to ‘make a determination to replace 

or exclude any basic condition of employment provided for in this Act in respect of …. any category 

of employees or category of employers’. 

42. Taken together, sections 50, 51 and 83 of the BCEA create a mechanism for regulating the rights 

of platform workers, regardless of their current employment status, by deeming such workers to 

be employees and issuing a Ministerial determination or sectoral determination applicable to 

them. Doing so, it is submitted would be in accordance with the Constitutional right to fair labour 

practices and the purposes of the BCEA.180  

PART B 

1. This part of the Memorandum sets out to clarify the nature of the standards which need to be 

embodied in regulations in order to protect the basic rights of platform workers. The starting point 

is that the conditions and nature of work in the platform economy are substantially different from 

those in traditional (physical) workplaces, on which existing employment and labour law is very 

largely based. The inquiry that follows is based on the research done by the Fairwork Foundation 

and, for convenience, structures the discussion around implementation of the five principles that 

emerged from the research as being the most crucial in addressing work-related problems 

experienced by platform workers.    

 

2. The five principles – fair pay, fair conditions, fair contracts, fair management and fair 

representation – are considered in turn. 

 

PRINCIPLE 1: FAIR PAY 

 

3. The first set of principles in the Code involves fair pay. The premise is that, irrespective of the 

employment status of the worker, he or she must earn at least the equivalent of the legal 

minimum wage or there must be a policy which requires payment above this level. Although 

earnings are generally seen a question of interest which is determined through negotiation or 

collective bargaining rather than a legal entitlement, there are two considerations which bring it 

into the legal paradigm. 
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4. The first is that the Constitution of the ILO,181 the Philadelphia Declaration182 and the ILO’s 

Declaration on Social Justice for a Fair Globalisation183 affirm ‘a minimum living wage’ as an 

objective for all nations to implement. Likewise, article 25(1) of the United Nations’ Universal 

Declaration of Human Rights (UDHR) – which forms part of international customary law – states 

that ‘[e]veryone has the right to a standard of living adequate for the health and well-being of 

himself and of his family, including food, clothing, housing and medical care and necessary social 

services’. Similarly, article 11(1) of the International Covenant on Economic, Social and Cultural 

Rights of 1966 ‘recognise[s] the right of everyone to an adequate standard of living for himself 

and his family, including adequate food, clothing and housing, and to the continuous 

improvement of living conditions’. It furthermore obliges the States Parties to take ‘appropriate 

steps to ensure the realisation of this right’.  

 
5. In this context, fair pay equivalent to ‘at least’ the local minimum wage should be understood as 

‘a minimum living wage’ providing a basic but decent standard of living for a worker and her or 

his family. Elements of a decent standard of living include ‘food, water, housing, education, health 

care, transport, clothing, and other essential needs, including provision for unexpected events.’184 

Implementing this can be seen as part of South Africa’s obligations under international law which 

labour statutes seek to implement.  

 
6. This points to the second consideration bringing the issue of fair pay into the legal framework. 

Wage-setting is no longer a purely private arrangement between employers and workers or trade 

unions. The state has become involved in wage-setting through the issuing of sectoral 

determinations by the Minister and through the enactment of the National Minimum Wage Act 

(NMWA).185 These two mechanisms, and their relevance to achieving a living wage for platform 

workers (and, by implication, other vulnerable workers) will be considered in turn. 

The NMWA 

7. The first point to note is that the NMWA, unlike other labour statutes, applies to all ‘workers’ and 

their employers, with limited exceptions.186 Section 1 defines a ‘worker’ as ‘any person who works 

for another and who receives, or is entitled to receive, any payment for that work whether in 

money or in kind’. The National Minimum Wage Panel, reporting in 2016, expressly recommended 

that the Act apply to both employees and independent contractors.187 Platform workers should 

therefore be covered irrespective of their employment status. In practice, however, the 

operational costs for many platform workers (such as vehicles or equipment) may be far in excess 

of the national minimum wage (NMW), thus limiting its relevance in relation to the platform 

economy.  

 
8. The second point is the extremely low level of the NMW, currently R20.76 per ordinary hour 

worked.188 The rates for farm workers and domestic workers189 are even lower, at R18.68 and 
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R15.57 per ordinary hour respectively,190 while workers employed on expanded public works 

programmes are entitled to only R11.42 per ordinary hour.191 

 

9. There is general acceptance that the NMW is well below the level of a living wage.192 This is due 

to the fact that it represents a compromise reached between organised labour, organised 

business, community organisations, government and others, taking into consideration among 

other factors its general employment effect (i.e., affordability for all employers).193 However, the 

affordability criterion finds less application in the platform economy to the extent that platforms 

represent a relatively well-resourced segment of work-providers, including multinational 

companies. For wage-setting purposes, it should be more appropriate to use the standard of a 

living wage for different sectors of the platform economy, subject to the usual provision for 

exemptions on good cause shown.194 

 
10. There is no nationally accepted methodology in South Africa for the calculation of a living wage. 

Since the cost of living may differ from one locality to another, the value of a living wage will 

likewise be variable. Sectoral determinations and bargaining council agreements seek to address 

this by prescribing different minimum wages for different regions within the country. 

Nonetheless, based on a triangulation of sources,195 it is proposed that a living wage should not 

be less than R6800 per month for a 40-hour a week. This translates to R39.23 per hour for a 40-

hour a week. 

 
11. However, the unique circumstances of the platform economy need to be taken into account when 

calculating a living (or minimum) wage. As noted already, workers may be required to bear the 

costs of essential equipment such as vehicles used for ride-hailing which may be far in excess of a 

living wage. The notion of a living wage would be meaningless unless such costs are excluded.  

 
12. The character of platform work also raises questions regarding the calculation of working hours. 

These include payment for ‘downtime’ (i.e., when the worker has the app turned on but has not 

yet been connected to a client). This corresponds to the employment paradigm, in that such 

payment can be seen as equivalent to remuneration of employees for time during which they 

make their services available to the employer. 

 

 

Sectoral Determinations 

13. The NMW sets a benchmark which employers cannot go below, although they can pay more. Thus, 

the NMWA does not override bargaining council agreements, employment contracts or sectoral 

determinations which prescribe higher wages than the minimum wage (discussed below). Section 

51(3) of the BCEA adds that, where a sectoral determination did so as at the date of the 
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promulgation of the NMWA, the wages in that sectoral determination and benefits based on those 

wages must be increased proportionally to any annual adjustment of the NMW.196 In the case of 

sectoral determinations prescribing lower wages, apart from the above-mentioned exemptions, 

the wage must be increased to R20.76.197 

 
14. As noted already, sectoral determinations represent another mechanism whereby minimum 

conditions applicable to that sector can be extended to platform workers in the sector who are 

deemed to be employees. It has also been noted that the NMW is subject to higher minimum 

wages in sectoral determinations and bargaining council agreements. A brief survey follows of 

sectoral agreements which could potentially be extended in this manner (or, in the case of the 

domestic work sector, may already apply to platform workers). 

Domestic Work Sector 

15. SD7 applies to all domestic workers employed or supplied by employment services or employed 

as independent contractors. This will include platform workers who offer domestic services. 

Minimum wages for domestic workers in terms of SD7 were below the NMW of R15.57 per hour 

set by the NMWA for all domestic workers198 and were accordingly amended in March 2020. 

However, for domestic workers earning more that the NMW their contracts of employment take 

precedence.199 

Contract Cleaning Sector 

16. The ‘contract cleaning sector’, as  defined in SD1,200 is restricted to cleaning outside of private 

premises while domestic workers work only in private households and the minimum wage as 

amended in March 2020 varies from R22.84 per hour in metropolitan council areas and R23.04 

per hour in KwaZulu-Natal to R20.83 in the rest of South Africa.201  

Hospitality Sector 

17. This sector is regulated by SD14 and the minimum wage ranged from R17.34 per hour for firms 

with fewer than ten employees to R19.35 per hour for firms with 11-50 employees.202 SD14 does 

not apply to employers and employees who are involved in the letting of flats, rooms or houses203 

and will thus exclude workers of platforms providing these services. However, in terms of schedule 

1 of the NMWA all workers in this sector are now entitled to R20.67 for each ordinary hour 

worked. 

Relevance for Platform Workers 

18. As discussed in the previous section, the deeming powers provided in section 83 of the BCEA 

combined with sectoral and ministerial determinations provide a means through which the 

NMWA could potentially be explicitly extended to those platform workers who could benefit from 
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the application of the NMW and a living wage, exclusive of operational costs, could be determined 

for sectors where this is appropriate. 

Government Measures during COVID-19 relating to Fair Pay 

19. The government’s financial relief measures implemented during the Covid-19 lockdown illustrate 

the precarious position of platform workers along with other categories of non-standard workers 

who fall between the legal cracks when they lose their source of income.204  

 
20. At the start of the pandemic the Unemployment Insurance Fund (UIF) had a surplus  of over R100 

billion, of which R30 billion was earmarked for the Temporary Employee Relief Scheme to pay a 

proportion of workers’ wages while they are laid off.205 However, as platform workers do not have 

employers who pay UIF contributions on their behalf, they cannot apply for such benefits.206 On 

the other hand, very few platform workers have registered as independent businesses and thus 

do not qualify for the government’s small business relief measures either.207 

 
21. In response, government has created a special Social Relief of Distress grant to be administered 

by the national Social Security Agency, available to unemployed South Africans and to legally-

registered208 migrants and refugees who receive no other social grant or UIF benefit.209 This 

involves a very simple registration system using WhatsApp or alternative channels for those 

without smartphones.210 However, it will pay out only R350 per month; that is, less than 10% of 

the current minimum wage and around 5% of what Fairwork calculates to be a living wage in South 

Africa.211  

 
22. These anomalies highlight the importance of extending regulation equivalent to that of employees 

to workers in the platform economy (and elsewhere) who perform equivalent work. 

PRINCIPLE 2: FAIR CONDITIONS  

23. Working conditions for the majority of platform workers have tended to be poor, irrespective of 

the nature of the work.212 The position in South Africa will be illustrated with reference to health 

and safety while at work and entitlement to paid sick leave. 

Health and Safety at Work 

24. Health and safety protection for workers in South Africa is regulated by the Occupational Health 

and Safety Act (OHSA).213 The Act applies to all employment activities and instances where 

machinery and plant are used and, given its purpose of ensuring safety at work, its scope cannot 

be limited to employers and employees in a narrow technical sense. 

 
25. This wider purpose is reflected, firstly, in the relative broadness of certain of the definitions set 

out in section 1. Thus:  
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25.1. ‘Machinery’ means ‘any article or combination of articles assembled, arranged or 

connected and which is used or intended to be used for converting any form of energy to 

performing work, or which is used or intended to be used, whether incidental thereto or 

not, for developing, receiving, storing, containing, confining, transforming, transmitting, 

transferring or controlling any form of energy’.214  

25.2. ‘Employee’ means ‘any person who is employed by or works for an employer and who 

receives, or, is entitled to receive any remuneration’  or ‘who works under the direction or 

supervision of an employer or any other  person’.215 The latter part of the definition could 

include independent contractors who are subject to the direction and supervision of 

platforms by electronic means. 

25.3. ‘Employer’ means ‘any person who employs or provides work for any person and 

remunerates that person or expressly or tacitly undertakes to remunerate him’.216  

Although all these terms are subject to interpretation, the purpose of the Act suggests a wider 
rather than a narrower interpretation which could potentially extend to certain forms of 
platform work. 

26. The broader scope of the Act further appears from the duties placed on employers. Firstly, ‘an 

employer shall provide and maintain, as far as reasonably practicable, a working environment that 

is safe and without risk to the health of his employees’.217 Numerous responsibilities forming part 

of this duty are set out without detracting from its general nature. Various sets of regulations have 

furthermore been promulgated to determine the duties of employers and independent 

contractors in specified sectors, in which the term ‘employee’ is not used. These regulations 

should apply to all workers in the specified industry including, potentially, platform workers.218 

 
27. Secondly, the Act expressly extends health and safety protection and duties to persons other than 

employers and employees. Section 9 (1) states: ‘Every employer shall conduct his undertaking in 

such a manner as to ensure, as far as is reasonably practicable, that persons other than those in 

his employment who may be directly affected by his activities are not thereby exposed to hazards 

to their health or safety’ (emphasis added). 

 
28. Section 9(2) adds that ‘[e]very self-employed person shall conduct his undertaking in such a 

manner as to ensure, as far as is reasonably practicable, that he and other persons who may be 

directly affected by his activities are not thereby exposed to hazards to their health or safety.’ 

 

29. In Pikitup (Soc) Ltd v. SAMWU219, the Labour Appeal Court held that sections 8 and 9 of OHSA 

‘place a duty on the employer to act proactively to avoid any harm or injury to its employees and 

others. There is no standard as to what is reasonably practicable. Each case will have to be 

determined on its own facts and circumstances’ (emphasis added). The court went on to explain; 
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30. ‘Reasonably practicable is a variable standard that must be determined objectively. The employer 
and to a lesser extent the employee as the duty holders … must do a risk assessment and consider 
what can or should be done under the circumstances, considering their knowledge of the situation 
to ensure the health and safety of employees, co-workers and others who might be put in harm’s 
way, because of their activities. … In essence, this means that what can be done, should be done, 
unless it is reasonable in the circumstances to do something less, or in extreme circumstances, 

more’.220 

 

31. In Van Den Heever v. Bray and another221 the obligation of the employer towards third parties 

was applied in respect of a self-employed contractor who had received an electrical shock while 

working at the employer’s premises.  

 

32. In Du Pisanie v. Rent-a-Sign (Pty) Ltd and Anor222 the Supreme Court of Appeal found that, where 

a danger is not obvious, an employer is under a duty to point it out to an independent contractor. 

However, it was held, the wording of the OHSA does not suggest that an independent contractor 

falls within the health and safety obligations of the employer, which are limited to persons 

working under its direct control.  

 

33. In Joubert v Buscor Proprietary Limited223 the High Court, on different facts, arrived at a different 

conclusion. In this case the issue was the employer’s liability for damages arising from  the death 

of an apprentice with a company contracted by the employer to perform work. The court 

dismissed the defence that the deceased was not an employee as envisaged in the OHSA and held 

that the obligation of the employer in section 9(1) is broad enough to include subcontractors and 

the public at large if affected by the employer’s activities.224 

 
34. The court further held that the liability of the employer under OHSA is strict liability and set out a 

number of factors against which it be evaluated.225 Thus, section 9(1) of OHSA provides a 

framework within which employers will be responsible for the health and safety of independent 

contractors who may be affected by their activities also in the absence of negligence. 

 
35. Even if OHSA is aimed at protecting the health and safety of all workers, including those classified 

as independent contractors, the features of platform work introduce a number of practical 

complications. Whether platform work is performed digitally or manually, it is generally not 

performed on the premises of the platforms but on the premises of the client (e.g. domestic 

workers), on the road (e.g. taxi services) or at any place chosen by the worker to work on their 

laptops. The implication is that the workplace should be the place where the work is done. 

Similarly, platform work has introduced new forms of health and safety issues; for example, for 

digital platform workers who are exposed to traumatic content for extended periods of time. In 

these and other respects courts may be challenged to develop purposive interpretations of 

existing categories to implement platform workers’ right to a safe working environment. 



 

  

Fairwork Code of Good Practice on the Regulation of Platform Work 47 

 

Compensation for Occupational Injuries and Diseases  

36. The corollary of occupational health and safety protection is the provision of compensation for 

work-related diseases or death of workers, which is regulated by the Compensation for 

Occupational Injuries and Diseases Act (COIDA).226  

‘Employee’ 

37. COIDA extends protection to ‘employees’. Its definition of the term is different from that provided 

in the LRA, BCEA and EEA.227 On the one hand it is limited to persons ‘who work under a contract 

of service, apprenticeship or learnership with an employer’, which has been interpreted strictly as 

requiring a contract of employment stipulating payment of remuneration.228 On the other hand, 

there are some elements of flexibility which may potentially allow for the inclusion of certain 

categories of platform workers: 

37.1. the contract of employment may be ‘express, implied, oral or in writing’ and remuneration 

may be ‘calculated by time or by work done, or in cash or in kind’, thus facilitating the 

exposure of disguised employment; 

37.2. similarly, the definition includes ‘casual’ employees ‘employed for the purpose of the 

employer’s business’;229  

37.3. independent contractors as such are not excluded; the excluded category is defined as ‘a 

person who contracts for the carrying out of work and himself engages other persons to 

perform such work’.230 This would not apply to platform workers providing individual 

services as alleged independent contractors 

 

38. The Compensation for Occupational Injuries and Diseases Amendment Bill,231 which is currently 

before Parliament, further equates the meaning of ‘earnings’ with the extremely detailed 

definition of ‘remuneration’ contained in Schedule 4 to the Income Tax Act of 1962.232 This 

describes ‘remuneration’ as ‘any amount of income which is paid or is payable to any person by 

way of any salary, leave pay, wage, overtime pay, bonus, gratuity, commission, fee, emolument, 

pension, superannuation allowance, retiring allowance or stipend, whether in cash or otherwise 

and whether or not in respect of services rendered’, subject to six pages of inclusions and 

exclusions. Arguably, ‘remuneration’ in relation to the definition of an employee should mean the 

same as ‘earnings’ in this sense and should be applicable also to the earnings of platform workers.  

 
39. Domestic workers in private households are excluded from COIDA. In Mahlangu & Anr v Minister 

of Labour & others233 the High Court found that this exclusion was unconstitutional. The ruling is 

currently awaiting confirmation by the Constitutional Court. Government has not opposed the 

application and the abovementioned Amendment Bill provides for the inclusion of domestic 

workers. 

40. In terms of the definition, domestic workers employed outside of private households are covered 

by COIDA. 
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Scope of protection 

41. Compensation in terms of COIDA is premised on injuries or diseases ‘arising out of and in the 

course of an employee’s employment’,234 a concept which has been the subject of much judicial 

interpretation in South Africa as in other countries. The meaning of the term will depend on the 

facts of each case but courts have been prepared to interpret it broadly.235 The issue for present 

purposes is how it applies to work done by platform workers. The problem is not the fact that 

work is done outside the platforms’ premises. Many employees are required to perform work in 

different places. The question is rather where ‘employment’, or the widely divergent duties 

performed by platform workers in a variety of sectors, begin and end. 

 

42. The ILO’s Violence and Harassment Convention236 offers a precedent of comprehensive 

protection applicable to work in general. of Article 2, It applies to all sectors, whether private or 

public, both in the formal and informal economy, and whether in urban or rural areas. It aims to 

protect workers and employees, irrespective of their contractual status, and includes persons in 

training, workers whose employment has been terminated, volunteers and job seekers.237  

 

43. ‘Work’ is understood in the widest possible sense as including activities: 

43.1. in the workplace, including public and private spaces where is performed; 

43.2. in places where the worker is paid, takes a rest break or a meal, or uses sanitary, washing 

and changing facilities; 

43.3. during work-related trips, travel, training, events or social activities; 

43.4. through work-related communications, including those enabled by information and 

communication technologies; 

43.5. in employer-provided accommodation; and 

43.6. when commuting to and from work.238 

 
44. Thus, this Convention can extend to workers engaged in platform work and can serve as a point 

of reference for interpreting ‘course of employment’ in relation to non-standard forms of work in 

general. 

South African Case Law  

45. South African courts have long acknowledged that the employment relationship extends beyond 

an employee’s formal duties and the workplace. This has been established with [articular clarity 

in relation to disciplinary action in respect of misconduct committed outside the workplace or 

outside working hours. 

46. The general rule is that an employer has no competency to discipline an employee for conduct 

that is not work-related. However, even where misconduct does not fall within the express terms 

of a disciplinary code or took place away from the workplace, it may still be of such a nature that 

the employer may be entitled to take disciplinary action.239  
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47. Thus, in Biggar v City of Johannesburg, Emergency Management Services240a firefighter and his 

family had been subjected to racial harassment by certain colleagues who were accommodated 

in the same residential premises at the fire station. The Labour Court confirmed that disciplinary 

action may be taken against employees for conduct committed outside the workplace if it has an 

impact on the employment relationship.241  

 
48. A crucial consideration was the fact that ‘the employer did not take all necessary steps to eliminate 

the racial abuse that was being perpetrated by some of its employees’.242 Similarly, in Media 24 

Ltd v Grobler243 an employer was held liable for damages suffered by an employee due to sexual 

harassment on the basis that it had failed in its common-law duty to its employees ‘to take 

reasonable care for their safety’. 

 
49. The above cases indicate that the reciprocal obligations of employers and employees other extend 

beyond the contractual scope of the employment relationship and the place(s) where work must 

be performed. This includes the employer’s duty to safeguard employees against foreseeable 

harm in terms of OHSA as well as the common law. The ILO’s Violence and Harassment Convention 

indicates the broad meaning that should be given to ‘work’ in this context. Since the Constitution 

extends the same basic rights to all workers, platform workers should be entitled to the same 

protection regardless of their contractual status. This is particularly important in respect of work 

such as ride-hailing and domestic services. 

Maximum working hours  

50. The BCEA provides for maximum working hours of employees, with limited exceptions.244 The 

number of ordinary hours is limited to 45 per week, or nine hours daily for workers who work a 

five-day week.245 Overtime is limited to ten hours per week and may only be worked by 

agreement.246 There is, however, scope for flexibility in the form of a ‘compressed working week’ 

or ‘averaging of hours of work’ over a four-month period, provided in both case that (average) 

working time does not exceed the above-mentioned weekly maximums.247 

 

51. Various other limits are placed on working time, including meal intervals248 and daily and weekly 

rest periods of 12 hours and 36 hours respectively.249 

 
52. Platform workers classified as independent contractors are excluded from this protection, even 

though the unpredictable working schedules of these workers expose them particularly to long 

and unsocial hours and the absence of breaks. Given their right to equality and fair labour 

practices,250 platform workers are entitled to the same or equivalent rights as those guaranteed 

to employees under the BCEA. 

Paid leave 
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53. For platform workers outside the protection of the BCEA, taking leave means loss of income. For 

e-hailing app workers, being inactive for certain periods may lead to deactivation or low ratings, 

ultimately impacting on their earnings.  

 
54. A right to paid annual leave is in consonance with article 24 of the Universal Declaration of Human 

Rights. Employees in South Africa are entitled to 21 consecutive days of annual leave on full pay, 

which may also be taken at the rate of one day’s leave for each 17 days worked or one hour’s 

leave for every 17 hours worked.251  

 
55. In terms of the BCEA, all employees are further entitled to paid sick leave per 36-month ‘leave 

cycle’ equal to the number of days the employee would normally work during a period of six 

weeks. For reasons already given, the same right should be extended to all platform workers. 

 
56. The BCEA also provides for maternity leave (including protection of employees before and after 

birth of a child), parental leave, adoption leave, commissioning parental leave and family 

responsibility leave.252  

 

57. All platform workers should be entitled to similar rights.253  

 

PRINCIPLE 3: FAIR CONTRACTS  

 

58. In the platform economy, contracts define the interactions between platforms and platform 

workers, whether employees or independent contractors. The key question is the fairness of 

contracts between platforms and workers.  

 
59. As noted already, the employment relationship can be disguised and workers can be deprived of 

the protections due to them. Furthermore, in some instances, there are multiple parties in the 

work arrangement, making the determination and enforcement of obligations more complicated. 

While the contract of employment is subject to employment legislation such as the BCEA, for 

platform workers who are independent contractors it is necessary to consider the terms of the 

agreement between them and the platforms under the South African law of contract and the 

Consumer Protection Act254 (CPA) and other statutes. 

60. The primary question is whether the contract genuinely reflects the nature of the relationship or 

the status of the worker, which has already been discussed.255 The focus here is on two further 

aspects of contractual fairness, namely: 

60.1. the terms and conditions must be transparent, concise and provided to workers in an 

accessible form; and, 

60.2. the contract is free of unreasonable terms. 
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Transparency, clarity and accessibility 

61. The BCEA gives employees a right to clear and accessible contracts in three ways:  

61.1. Employers must supply employees at the commencement of their employment with 

written particulars of their terms and conditions of employment, including the full name 

and address of the employer, the employee’s duties, the place of work, wage and overtime 

rates and numerous other aspects of the job.256 

61.2. If an employee is unable to understand the written particulars of employment, the 

employer must ensure that they are explained to the employee in a language and in a 

manner that the employee understands.257  

61.3. The employer must display at the workplace, in a place where it can be read by employees, 

a statement informing employees of their statutory rights in the official languages which 

are spoken at the workplace.258  

 
62. For reasons already given, it would be contrary to the right to equality under section 9(1) of the 

Constitution for platform workers who are similarly situated to be treated less favourably. 

 
63. It is argued below that, if workers are not ‘employees’ of a platform, they may fall within the 

definition of ‘consumer’ based on their use of the platform’s services. If so, the CPA requires that 

terms and conditions in a contract must be written in plain and understandable language and 

drawn to the attention of the consumer in a conspicuous manner and form likely to attract the 

attention of an ordinarily alert consumer having regard to the circumstances.259  

 
64. Section 49(1) further states that provisions in consumer agreements must be drawn to the 

consumers’ attention if such provisions: 

64.1. in any way limit the risk or liability of the supplier or any other person;260 

64.2. constitute an assumption of risk or liability by the consumer; 

64.3. impose an obligation on the consumer to indemnify the supplier or any other person for 

any cause;261 or 

64.4. are an acknowledgement of any fact by the consumer. 

 
65. In addition, section 49(2) states that, if a provision or notice concerns any activity or facility which 

is subject to risks, the supplier must specifically draw the fact, nature and potential effect of those 

risks to the consumer’s attention. The consumer must agree thereto by signing or initialling or 

otherwise indicating acknowledgment thereof. This is required for any risks: that are of an unusual 

character or nature; the presence of which the consumer could not reasonably be expected to be 

aware of or notice, which an ordinarily alert consumer could not reasonably be expected to notice 

or contemplate in the circumstances; that could result in serious injury or death. 

 
66. Furthermore, this must be done before the consumer enters into the transaction or agreement, 

begins to engage in the activity, enters or gains access to the facility, or is required to make any 
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payment.262 It also means that the consumer must be given adequate opportunity in the 

circumstances to understand the provision or notice.263 

 

67. In Standard Bank of South Africa Limited v Dlamini264 the High Court noted that ‘for the purposes 

of the NCA,265 a document is in plain language if it is reasonable to conclude that an ordinary 

consumer of the class of persons for whom the document is intended, with average literacy skills 

and minimal credit experience, could be expected to understand the content, significance and 

import of the document without undue effort, having regard to, the organisation, form and style 

of the document, and the vocabulary, usage and sentence structure of the text.’266 Although the 

transaction in this case preceded the CPA, the reasoning of the court aligns with the rights of 

consumers in the CPA. 

 

68. In Mitsubishi Hitachi Power Systems Africa (Pty) Ltd v Murray and Roberts Ltd and Another267 the 

Supreme Court of Appeal further recognised that a subcontractor had a right to information 

regarding incentive arrangements concluded between a contractor and employer. The court 

upheld the respondent’s claim that:  

‘Mitsubishi, as the recipient of the contractual benefits, has a duty to pass on to M&R its share of 
the benefits. It is an incident of this duty and the overarching obligation to act in good faith 

that renders Mitsubishi liable to make the disclosures sought of it.’268 

By the same reasoning, platforms should be under a duty to pass on to workers benefits that may 
accrue from their work as well as information relating to relevant arrangements with third parties 
and, generally, to act in good faith. Transparency should be seen as an aspect of good faith. 

Unreasonable terms 

69. The principle of pacta sunt servanda (‘agreements must be kept’) forms the basis of the law of 

contract.  Thus, parties who willingly enter into a contract are bound by its terms. Provided it is 

lawful, the fact that a contractual term operates harshly does not on its own mean that it will be 

unenforceable. This applies also to contracts between platforms and platform workers. However, 

an otherwise lawful contract or contractual term that has been freely entered into may be 

declared void if it is against public policy.269 

Public policy 

70.  Public policy is therefore the touchstone in determining the enforceability of a contract. This was 

further clarified in Barkhuizen v Napier270 where the Constitutional Court held that ‘[p]ublic policy 

represents the legal convictions of the community; it represents those values that are held most 

dear by the society’.271 The court went on to explain: 

‘What public policy is and whether a term in a contract is contrary to public policy must now be 
determined by reference to the values that underlie our constitutional democracy as given 
expression by the provisions of the Bill of Rights. Thus, a term in a contract that is inimical to 
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the values enshrined in our Constitution is contrary to public policy and is, therefore, 

unenforceable.’272 
 

71. The court further recognised that unequal bargaining power is ‘a factor which together with other 

factors, plays a role in the consideration of public policy’ and endorsed the principle that ‘the 

relative situation of the contracting parties is a relevant consideration in determining whether a 

contractual term is contrary to public policy’.273  

 
72. In the platform economy the power balance between platforms and workers is heavily skewed in 

favour of platforms274 and it is common for workers to be presented with contracts on a take-it-

or-leave-it basis. This is reason for courts to look with added caution at the reasonableness of 

terms which impose onerous conditions on workers and use the public policy test to determine 

the fairness of such clauses. 

 
73. An example of this is the arbitration clause in Uber drivers’ contracts in South Africa, stating that 

all disputes will be dealt with ‘in accordance with the laws of The Netherlands’ by way of 

mediation and arbitration and that ‘[t]he place of both mediation and arbitration shall be 

Amsterdam’.275 This can be seen as both unreasonable and unfair, in that it places dispute 

resolution beyond the reach of drivers in conflict with their constitutional right of access to 

justice276 and, therefore, in conflict with public policy.  

 

74. This reasoning was applied by the Supreme Court of Canada in Uber Technologies Inc. v. Heller.277 

The majority of the court adopted a widened doctrine of unconscionability targeted specifically at 

standard ‘contracts of adhesion’,278 based on two elements: (i) inequality of bargaining power 

resulting in (ii) an improvident transaction. But even on the narrower or ‘constitutional’ approach 

adopted by the minority of the court, the arbitration clause was held to contrary to public policy 

by impeding access to justice and undermining the rule of law. This sets a persuasive precedent 

for the protection of Uber drivers and platform workers subject to similar clauses in South Africa. 

The Consumer Protection Act (CPA) 

75. Although the CPA was not enacted with the platform economy in mind, it can nonetheless apply 

to certain aspects of agreements between platforms and their workers. Many platforms such as 

Uber or Sweepsouth insist that the relationship between workers and themselves is a business 

transaction, where the platform merely supplies an app or other digital resource and workers are 

independent contractors using the app for their own purposes. In such cases workers may qualify 

as consumers of the services provided by platforms, thus bringing their relationship within the 

scope of the CPA. 

 
76. Section 1 of the CPA defines a consumer in respect of any goods or services inter alia as ‘a person 

who has entered into a transaction with a supplier in the ordinary course of the supplier’s 
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business, unless the transaction is exempt from the application of this Act’. ‘Business’ is defined 

as ‘continual marketing of any goods and services’.279 In terms of the platform model outlined 

above, the supply of information services/app is ‘the ordinary course of business’ of the platform. 

If workers are independent contractors using this service, there is a strong case for arguing that 

they fall within the definition of ‘consumer.   

 
77. Section 1 of the CPA defines a ‘transaction’ in respect of a party’s ordinary course of business very 

broadly to include an agreement for ‘the supply or potential supply of any goods or services in 

exchange for consideration’ or ‘the performance by, or at the direction of, that person of any 

services for or at the direction of a consumer for consideration’.280  ‘Consideration’ is defined as 

‘anything of value given and accepted in exchange for goods or services’ and should include 

monetary deductions by platforms from payments made to workers by clients. The supply of 

information technology by platforms in exchange for such payment should therefore amount to a 

‘transaction’ within the context of the CPA.281   

 
78. Section 48 of the CPA contains a general prohibition of unfair, unreasonable and unjust contract 

terms as well as any agreement that requires a consumer to waive any rights, assume any 

obligations or waive any liability of a supplier on terms that are unfair, unreasonable or unjust. A 

term will be deemed to be  unfair, unreasonable or unjust if, among others, it is ‘excessively one-

sided’ in favour of the platform or ‘so adverse to the consumer as to be inequitable’.282 This may 

apply, for example, to terms that entitle platforms to unilaterally ‘deactivate’ workers if, in the 

platform’s opinion, they have failed to meet criteria stipulated by the platform. In particular, these 

requirements take into consideration contracts where consumers have limited opportunity to 

influence the terms of the contracts.283  

 
79. Furthermore, section 51 contains outright prohibitions of contractual terms in a wide range of 

circumstances where consumers are exposed to unfair disadvantage. This includes terms that 

have the purpose or, more importantly, the effect of defeating the purposes of the Act or 

misleading the consumer. Clauses are also unlawful if they purport to ‘waive or deprive a 

consumer of a right in terms of this Act’ or ‘avoid a supplier’s obligation or duty in terms of this 

Act’.284 

 
80. Furthermore, section 4(4) of the CPA states that contracts must be interpreted to the benefit of 

the consumer. Therefore, the interpretation of every contract or document prepared by the 

supplier must be to the benefit of the consumer – in this case, platform workers. 

 
81. If a court determines that a provision was unconscionable, unjust, unreasonable or unfair, the 

Court may make a declaration to that effect and make any order that it deems just and reasonable 

in the circumstances.285 This includes an order to compensate the consumer for losses and 

expenses. In Bank of Lisbon & South Africa v Ornelas and Another286 the court defined 



 

  

Fairwork Code of Good Practice on the Regulation of Platform Work 55 

 

unconscionable terms as that which affront the sense of decency and ‘sense of justice of the 

community.’ In such cases, it was found, discretion needs to be exercised for the principle of pacta 

servanda sunt to give way to the prevention of injustice. 

The Arbitration Act 

82. The Arbitration Act287 provides that the High Court may, on good cause shown, set aside an 

arbitration agreement or interdict its application.288 This offers a basis on which an arbitration 

clause such as that in the Uber contract may be challenged.289 

 
83. Good cause will depend on the facts of each case. In De Lange v Presiding Bishop of the Methodist 

Church of Southern Africa for the Time Being and another290 the applicant sought to challenge her 

discontinuation as a minister of the Methodist Church, after publicly announcing her intention to 

marry her same-sex partner, and wished to take action in the High Court but was required by the 

Church’s Laws to refer any dispute to arbitration by a panel of Church members. Given the facts 

of the case, the Constitutional Court held that the applicant had not shown any good reason why 

the arbitration agreement should be set aside. Within the context of platform work, however, 

workers’ right of access to justice and right to fair labour practices should constitute good cause. 

The Electronic Communications and Transactions Act 

84. Contractual terms that seek to avoid liability on the part of platforms or place disadvantageous 

conditions on workers may also be contrary to section 43(2) of the Electronic Communications 

and Transactions Act291 which requires a supplier to provide a consumer with the opportunity to 

review electronic transactions, correct mistakes and withdraw from the transaction before finally 

placing an order. 

 

PRINCIPLE 4: FAIR MANAGEMENT 

Fair Procedures 

85. South African labour laws regulate the work process, including disciplinary procedures, fair labour 

practices and dispute resolution in employment in order to protect workers against unilateral 

action by employers. The rights to equality and fair labour practices require the extension of 

equivalent protection to platform workers, including those in employment-like relationships who 

are as classified independent contractors. 

 
86. Rules or standards of conduct governing the work process (hereafter ‘workplace rules’) may be 

determined in a number of ways, including the contract of employment for workers who are 

employees, contracts for independent contractors, disciplinary codes or industry standards 

deemed to be incorporated into contracts, sectoral and ministerial determinations or collective 

agreements.292 A breach of these rules or standards can be termed ‘misconduct.’ In the case of 
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employees, such breaches could lead to disciplinary sanctions subject to the right to substantive 

and procedural fairness set out in the LRA293 and the Code of Good Practice: Dismissal294 

(hereafter ‘Dismissal Code’). The procedures followed in such cases are referred to as ‘workplace 

procedures’. 

 
87. For platform workers who are classified as independent contractors, workplace procedures will 

be determined in the first place by the contract between themselves and platforms. As argued 

above, such contracts must comply with the South African law of contract and the CPA.  

 

88. In Murray vs Minister of Defence295 the Supreme Court of Appeal extended the Constitutional 

right to fair labour practices to workers other than employees. The case involved a constructive 

dismissal claim by a naval officer whose position as a member of the South African defence forces 

meant that he was expressly excluded from the ambit of the LRA. However, the Court noted that 

section 23(1) of the Constitution ‘(of which the LRA is the principal legislative off-shoot) 

provides that “everyone has the right to fair labour practices”. This includes members of the 

defence force’.296 But, although the parties had agreed that the plaintiff was entitled to rely 

directly on this right as well as the right to dignity, the Court found it ‘best to understand 

the impact of these rights on this case through the constitutional development of the 

common law contract of employment’. The judgment continues:  

‘This contract has always imposed mutual obligations of confidence and trust between 
employer and employee. Developed as it must be to promote the spirit, purport and 
objects of the Bill of Rights, the common law of employment must be held to impose on 
all employers a duty of fair dealing at all times with their employees – even those that the 

LRA does not cover.’297 

89. Commander Murray was not an ‘employee’ but a ‘member’ of the Defence Force. However, the 

Constitutional Court had previously held that the term ‘worker’ in section 23 of the Constitution 

includes members of the SANDF.298 The Court then proceeded to apply the rights relating to 

constructive dismissal in terms of the LRA. This judgment, therefore, is authority for the 

proposition that even if platform workers are held not to be employees within the meaning of the 

LRA, appropriate rights of employees in terms of the LRA will implicitly be applicable to them in 

accordance with the right to fair labour practices. 

 

90. In Pretorius and anor v. Transport Pension Fund and anor299 the Constitutional Court again 

expressed the need for a more inclusive interpretation of this right: 

‘Contemporary labour trends highlight the need to take a broad view of fair labour practice rights 
in section 23(1).  Fewer and fewer people are in formal employment; fewer of those in formal 
employment have union backing and protection.  More and more people find themselves in 
the ‘twilight zone’ of employment as supposed ‘independent contractors’ in time-based 
employment subject to faceless multinational companies who may operate from a web 



 

  

Fairwork Code of Good Practice on the Regulation of Platform Work 57 

 

presence.  In short, the LRA tabulated the fair labour practice rights of only those enjoying the 
benefit of formal employment – but not otherwise.  Though the facts of this case do not 
involve these considerations, they provide a compelling basis not to restrict the protection of 
section 23 to only those who have contracts of employment’. 

Dispute Resolution 

91. Given the highly adversarial history of labour relations in South Africa, one of the primary 

objectives of the LRA is ‘to promote the effective resolution of labour disputes’.300  The LRA does 

this by establishing various institutions and processes for resolving disputes in the workplace. The 

most prominent forums are bargaining councils, the Commission for Conciliation, Mediation and 

Arbitration (CCMA), the Labour Court and Labour Appeal Court (from which an appeal lies to the 

Constitutional Court). 

  
92. Bargaining councils primarily engage in collective bargaining at the sectoral level. However, those 

accredited to do so can also provide dispute resolution services to parties within their registered 

scope, including parties that are not members of the council.301 In contrast, the CCMA and the 

Labour Court both have jurisdiction across South Africa.302 Subject to the Constitution and the 

jurisdiction of the Labour Appeal Court, the Labour Court has exclusive jurisdiction in respect of 

all matters prescribed by the LRA or any other law.303 It also has concurrent jurisdiction with the 

High Court to hear disputes arising from rights in the Bill of Rights relating to employment and 

labour relations, executive or administrative acts by the State in its capacity as an employer and 

the application of any law administered by the Department of Employment and Labour.304 

93. The concurrent jurisdiction of the High Court thus relates to matters not regulated by the LRA and, 

in practice, is mainly exercised in respect of contractual claims. This means that platform workers 

classified as employees will have access to the dispute resolution processes created by the LRA, 

whereas those classified as independent contractors will be subject to the jurisdiction of the High 

Court. 

 
94. Given the international dimensions of the operations of certain platforms, the question of 

extraterritorial  jurisdiction is important. The case law to date has mainly been concerned with 

disputes brought by employees working outside South Africa for companies situated within South 

Africa or linked to South African companies.305 The rule that has emerged is that, in such cases, 

the CCMA will have jurisdiction if the undertaking of the employer is situated within South Africa. 

This leaves the position less clear in respect of employees working within South Africa for 

undertakings (allegedly) situated outside South Africa.  

 

95. In NUPSAW obo Mostert v Uber South Africa Technology Services (Pty) Ltd and others306 the CCMA 

accepted that the location of the alleged employer will determine the question of jurisdiction. It 

was accordingly ruled that the CCMA lacked jurisdiction because Uber BV, the alleged employer, 

was located in the Netherlands. This ruling is questionable in that it opens the door to abuse by 
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allowing employers of South African workers to evade South African labour law by ensuring that 

their registered office is located outside South Africa, thus defeating the purposes of the LRA.  

 
96. A better approach in such cases, it is suggested, is that formulated by the Labour Court in 

Kleinhans v Parmalat SA (Pty) Ltd307 where it was found that the determination of jurisdiction 

involves weighing up of those features of the employment relationship linking it to a foreign 

jurisdiction against those pointing to South African jurisdiction. The test, it was held, ‘is qualitative 

rather than quantitative’.308 

 
97. In Uber South Africa Technology Services (Pty) Ltd v National Union of Public Service and Allied 

Workers (NUPSAW) and others309 the Labour Court, faced with the question whether Uber drivers 

were employees of Uber South Africa, found that there was no contractual relationship between 

Uber South Africa and the drivers. However, the court expressly left open the question as to 

whether the drivers were employees of Uber BV in the Netherlands with which their contracts 

had been formally concluded. The question of jurisdiction over such a dispute was therefore not 

considered. 

 
98. In considering this question, it is submitted, a qualitative test would be akin to the common law 

test outlined in paragraph 99 below. This would involve looking not only at the alleged employer’s 

address but also at the nature of its operation, the economic realities and the place in which the 

work in question was being carried out. Also critical is the fact that employees in general will lack 

the ability to litigate against an employer in a foreign country. In Uber Technologies Inc. v. Heller,310 

as noted above, the Canadian Supreme Court found the arbitration clause in Uber drivers’ 

contracts confining them to the jurisdiction of the Netherlands to be unconscionable. Given the 

guarantee of access to justice in the South African Bill of Rights, this factor should weigh equally 

heavily in determining whether the CCMA or Labour Court has jurisdiction over a dispute between 

a South African worker and a platform with an office outside South Africa.  

 

99. In addition, section 23 of the Companies Act311 requires foreign companies conducting business 

in South Africa to register as external companies. Companies are regarded as conducting business 

where the foreign company: 

99.1. is a party to one or more employment contracts within South Africa; or 

99.2. has engaged in activities within the South Africa over a period of at least six months that 

would lead to the reasonable conclusion that it intended to continually engage in business 

activities within South Africa. 

 
100.This provision should be applicable to foreign platforms which are corporate entities operating in 

South Africa. Those that comply with section 23 would thereby place their South African 

operations within the jurisdiction of the CCMA and South African courts. Where foreign-based 

platforms fail to comply with section 23, it is submitted that legal non-compliance cannot be relied 
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on as a basis for avoiding the jurisdiction of the CCMA or Labour Court but should be a factor taken 

into account in determining the question of jurisdiction. 

 
101.For platform workers classified as independent contractors, jurisdiction might be stipulated by 

the terms of the contract at the instance of platforms. For the reasons given above,312 clauses 

stipulating a foreign jurisdiction or otherwise denying workers access to justice should be 

regarded as contrary to public policy. Beyond this, the common law doctrine of jurisdiction was 

summed up as follows by the Supreme Court of Appeal in Bid Industrial Holdings v Strang and 

another:313 

 
‘it would suffice to empower the court to take cognisance of the suit if the defendant were served 

with the summons while in South Africa and, in addition, there were an adequate connection 
between the suit and the area of jurisdiction of the South African court concerned from the 
point of view of the appropriateness and convenience of its being decided by that court. 
Appropriateness and convenience are elastic concepts which can be developed case by case. 
Obviously, the strongest connection would be provided by the cause of action arising within 
that jurisdiction.’ 

 
 
102.Claims brought by platform workers, employees as well as independent contractors, against 

foreign platforms operating in South Africa and arising from work done in South Africa should 

therefore fall within the jurisdiction of the CCMA, Labour Court or High Court. 

Non-discrimination 

103.In South Africa, the equality clause of the Constitution314 is given effect by the EEA in the case of 

employees and by the Promotion of Equality and Prevention of Unfair Discrimination Act 

(PEPUDA)315 in the case of all other persons, including independent contractors.316 Thus, for 

platform workers who are not employees PEPUDA offers protection in cases of unfair 

discrimination or inequality. 

 

104.Section 1 of PEPUDA defines discrimination as ‘any act or omission, including a policy, law, rule, 

practice, condition or situation which directly or indirectly-imposes burdens, obligations or 

disadvantage on; or withholds benefits, opportunities or advantages from, any person on one or 

more of the prohibited grounds’. These prohibited grounds include any ground which causes or 

perpetuates systemic disadvantage, undermines human dignity or adversely affects the equal 

enjoyment of a person’s rights and freedom, including race, gender, disability and sexual 

orientation. 

 

105.In Strydom v Nederduitse Gereformeerde Gemeente Moreleta Park317 an independent contractor 

instituted proceedings under PEPUDA claiming unfair discrimination on the ground of his 

homosexuality orientation. The Equality Court found that the right to religious freedom, relied on 



 

  

Fairwork Code of Good Practice on the Regulation of Platform Work 60 

 

by the respondent church, could not outweigh the right to equality since it was not merely a 

fundamental right but a core value of the Constitution. The fact that the complainant was an 

independent contractor was irrelevant to proving discrimination.  

Pregnancy 

106.An employer may not ‘require or permit a pregnant employee or an employee who is nursing her 

child to perform work that is hazardous to her health or the health of her child’ and must, if 

practicable, offer such an employee ‘suitable, alternative employment’ on terms and conditions 

that are no less favourable than her ordinary terms and conditions. This also applies to night 

work.318 The right to equality and fair labour practices imply that platform workers should be 

entitled to equivalent protection.  

Reasonable Accommodation  

107.PEPUDA expressly prohibits discrimination on the grounds of race, gender and disability.319 It also 

provides that denial of access to opportunities, or failing to eliminate obstacles, or failing to take 

steps to reasonably accommodate the needs of persons on these grounds constitutes unfair 

discrimination. The Equality Court is empowered to make an appropriate order in cases of unfair 

discrimination, including an order directing the reasonable accommodation of a group or class of 

persons.320  

 

108.The EEA requires designated employers321 to take affirmative action measures which are defined 

as including ‘reasonable accommodation for people from designated groups in order to ensure 

that they enjoy equal opportunities and are equitably represented in the workforce of a 

designated employer’.322 ‘Reasonable accommodation’ is defined as  ‘any modification or 

adjustment to a job or to the working environment that will enable a person from a designated 

group to have access to or participate or advance in employment’.323 What it entails in respect of 

persons with disabilities is explained in detail in the Code of Good Practice: Key Aspects on the 

Employment of People with Disabilities.324 

 
109.A platform will thus be obliged to offer reasonable accommodation to workers who are 

‘employees’ only if the platform is classified as a ‘designated employer’. In practice it is unlikely 

that many platforms will falls within this definition. However, workers who are classified as 

independent contractors are entitled to the more extensive protection extended by PEPUDA. 

Algorithmic discrimination 

110.Platforms often assert that they do not control workers but that work is regulated by an app using 

algorithms that operate objectively. In fact, the algorithms are the property of platforms and made 

to the platforms’ non-transparent specifications. They serve as a gateway through which workers 

enter the working relationship, determine workers’ status within it through non-transparent 
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ratings systems, and can also exclude them from work – for example, if their ratings fall below a 

certain level.  

 
111.Where algorithms apply criteria that impact disproportionately on groups such as women or 

people with disabilities, it will amount to indirect discrimination in terms of the EEA and PEPUDA 

for which platforms are ultimately responsible. However, in cases where a causal link between a 

platform’s conduct and disproportionate impact on workers is difficult to establish, the Bill of 

Rights is binding on natural and juristic persons, such as platforms, to the extent ‘applicable.’325 

The Constitutional Court has explained that the effect is to ‘require private parties not to interfere 

with or diminish the enjoyment of a right.’ Its application depends upon the ‘intensity of the right’ 

and the ‘potential invasion of that right which could be occasioned by persons other than the 

State or organs of the State.’326 This offers a flexible framework for crafting remedies for 

discriminatory outcomes in cases where the EEA or PEPUDA cannot be applied. 

Data protection 

112.‘Data’ refers to the personal details of workers. Mishandling of personal data can expose workers 

to identity fraud and related crimes. The use of personal data is subject to section 14 of the 

Constitution, which grants the right to privacy to ‘everyone’, and to the Protection of Personal 

Information Act (PPIA).327 Importantly, it expressly applies to information entered in a record by 

‘automated means’, which is defined as ‘any equipment capable of operating automatically in 

response to instructions given for the purpose of processing information’.328 The protection 

therefore applies to platform workers and to data processing by means of apps.329 

 
113.Section 1 of the PPIA defines personal information extensively as including information relating 

to a person’s race, gender, sex, marital status, national origin, disability or religion. It further 

includes:  

113.1. information relating to the education or the medical, financial, criminal or employment 

history of the person;  

113.2. any identifying number, e-mail address, physical address, telephone number, location 

information, online identifier or other particular assignment to the person;  

113.3. biometric information;  

113.4. private or confidential correspondence; or  

113.5. the views or opinions of another individual about the person.330 

 
114.The Act further sets conditions for the lawful processing of personal information and provides for 

the rights of data subjects, including the right to be notified about the collection of personal 

information and to object to the processing of personal information.331 The effect is that platforms 

have a legal duty to ensure that workers’ personal data is protected and that workers’ right to 

privacy is respected.  
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PRINCIPLE 5: FAIR REPRESENTATION 

115.Labour law seeks to bring balance to the unequal relationship between employers and workers 

by providing the right to freedom of association and collective bargaining, which enable workers 

to collectively negotiate for their interests and influence their working conditions. Platform 

workers should have similar rights, regardless of their contractual status.332 Although there is no 

duty to bargain in South Africa, the LRA is strongly supportive of collective bargaining.333 Platforms 

should similarly be encouraged to recognise and negotiate with workers’ representatives about 

matters of mutual interest. 

 
116.In South Africa, the right to collective bargaining is guaranteed by the Constitution and 

implemented by the LRA. Section 23(2) of the Constitution grants every worker the right ‘(a) to 

form and join a trade union; (b) to participate in the activities and programmes of a trade union; 

and (c) to strike’. Section 23(3) states that every trade union and employer’s organisation has the 

right to determine its own administration. Section 23(5) provides that ‘[e]very trade union, 

employers’ organisation and employer has the right to engage in collective bargaining.’  

 
117.The right to organise and engage in collective bargaining is regulated in chapter III of the LRA and 

the concomitant right to strike is regulated in Chapter IV. However, despite the broad sweep of 

the Constitutional guarantee, these statutory rights are by definition limited to ‘employees’.  

 
118.The Constitution provides that basic rights may be limited only to the extent that the limitation is 

reasonable and justifiable in an open and democratic society based on human dignity, equality 

and freedom, taking into account all relevant factors’.334 It is submitted that exclusion of collective 

rights based purely on workers’ contractual status does not meet these criteria. 

 
119.The constitutionality of the exclusionary provisions of the LRA has not been tested. However, in 

SANDU v. Minister of Defence335 the Constitutional Court (CC) extended the rights contained in 

section 23(2) of the Constitution to members of the defence force who are excluded from the LRA. 

While section 23 primarily refers to persons who have entered into an employment contract, it 

was held, the conditions of enrolment in the defence force were akin to those of employees.336 

The rights set out in section 23 thus also apply to  ‘employment-like’ relationships, including 

platform workers who may be classified as independent contractors but are in relationships akin 

to those of employees.337 

 
120.Likewise, the broader interpretation of the right to fair labour practices in Pretorius and anor v. 

Transport Pension Fund and anor338 gives scope for courts to find that non-independent platform 

workers should have a right to engage in collective bargaining equivalent to that of employees. 

This is underlined by section 9(3) of the Constitution, which states that ‘[e]quality includes the full 

and equal enjoyment of all rights and freedoms’ set out in the Bill of Rights. 
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121.A broader interpretation of the definition of ‘employee’ for purposes of collative bargaining is 

reinforced by section 18 of the Constitution, which grants ‘everyone’ the right to freedom of 

association, and section 17, which grants ‘everyone’ the right to peaceful assembly, 

demonstration and picketing. It is further supported by the ILO’s Freedom of Association and 

Protection of the Right to Organise Convention,339 which establishes that the principle of freedom 

of association has universal application that covers workers and employers ‘without distinction 

whatsoever’.340 Similarly, the ILO recognises the right of collective bargaining as being ‘general in 

scope’ and, except for organisations representing ‘the armed forces, the police and public servants 

engaged in the administration of the State’ all other organisations of workers in the public and 

private sectors must benefit from it’.341 

 
122.As noted above, South African law recognises organisations representing the armed forced for 

collective bargaining purposes. There is no reasonable ground on which organisations of platform 

workers, who are not affected by any exclusion, should not be recognised. 

 

123.Similarly, the Regulation of Gatherings Act,342 which regulates the holding of public gatherings 

and demonstration at certain places, provides a structure for workers other than employees to 

publicly gather and demonstrate in the context of seeking to negotiate their rights.343 

 
124.However, given the individualised and fragmented nature of platform work, the sector does not 

lend itself to traditional trade union organisation. Trade unions internationally have adopted 

varied and innovative approaches to support the organisation of platform workers and overcome 

the challenges of collective action in the challenging platform environment.344 These difficulties 

are exacerbated by the fact that, since the onset of globalisation, the rates of union membership 

have decreased globally and are particularly low for non-standard workers.345 Even if platform 

workers’ are deemed to have the rights of employees in terms of the LRA, new forms of 

organisation would be required before they could effectively exercise their right to engage in 

collective bargaining. 

 
125.By way of example, two types of organisation that could potentially represent platform workers 

in negotiations will briefly be considered: non-profit organisations and cooperatives. 

Non-Profit Organisations (NPOs) 

126.For purposes of corporate law, a NPO is an organisation incorporated for a public benefit or any 

other object related to cultural or social activities, or communal or group interests.346 In addition, 

NPOs are regulated by the Non-profit Organisations Act.347 There are three types of NPOs; 

voluntary associations, non-profit trusts and non-profit companies. NPOs that have successfully 

organised marginalised workers in South Africa include the Casual Workers Advice Office and 

Asiye eTafuleni.348 
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Cooperatives  

127.Cooperatives provide a structure through which workers can achieve solidarity and act 

collectively, while also engaging in gainful economic activities.349 Cooperatives are regulated by 

the Co-operatives Act.350 A cooperative is defined as  

‘an autonomous association of persons united voluntarily to meet their common economic, and 
social or cultural needs and aspiration through a jointly owned and democratically controlled 

enterprise organised and operated on co-operative principles.’351  

128.One form of cooperative is a ‘worker cooperative’,352 defined as ‘a primary co-operative in which 

the members pursue the objective of optimally utilising their labour by building a jointly owned 

and self-managed enterprise’.353 The Act defines an ‘employee’ in this context as any member or 

non-member of a co-operative who satisfies the definition of ‘employee’ in the LRA, and states 

that ‘[a]ll worker co-operatives must comply with labour legislation’, subject to a right to apply for 

certain exemptions.354 

 

129.For platform workers who fall outside the protection of current labour legislation, the Co-

operatives Act offers a structure for organising and collectively negotiating terms and conditions 

for services they provide, also on a sectoral basis,355 thus engaging in de facto collective 

bargaining. In addition, the operation of tertiary platforms cooperatives356 could be a means to 

trigger sectoral determinations in the platform economy.  

  



 

  

Fairwork Code of Good Practice on the Regulation of Platform Work 65 

 

 

Endnotes 
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individual service-providing workers” (adapted from Adapted from Panos Constantinides, Ola Henfridsson, 
& Geoffrey G. Parker, ‘Introduction- Platforms and Infrastructures in the Digital Age’ (2018) 29(2) 
Information Systems Research <https://pubsonline.informs.org/doi/10.1287/isre.2018.0794> 381-400. 
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Work Agenda, the United Nations’ Universal Declaration of Human Rights and the International Covenant 
on Economic, Social and Cultural Rights. 
3 Chapter 2, Constitution of the Republic of South Africa, 1996 (‘the Constitution’). 
4 See, for example, Denel (Pty) Ltd v. Gerber ( (2005) 26 ILJ 1256 (LAC); Kambule v Commission for 
Conciliation Mediation and Arbitration and Others [2013] ZALCJHB 11; State Information Technology 
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5 These criteria are based on extensive research by the Fairwork Foundation in South Africa and other 
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7 Act 9 of 2018. 
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9 Constitution of the Republic of South Africa, 1996, sections 7(2) and 9. 
10 Article 25(1) of the United Nations’ Universal Declaration of Human Rights of 1948. 
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12 Section 83, BCEA. 
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14 Uber BV v Aslam [2018] EWCA Civ 2748  ; see S Fredman and D du Toit, 'One Small Step Towards Decent 
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202 GNR.437 of 15 May 2007: Sectoral Determination 14: Hospitality Sector, South Africa as amended July 
2018. 
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239 See, e.g., Edcon Ltd v Cantamessa and others [2020] 2 BLLR 186 (LC), where an employee was fairly 
dismissed posting a comment on Facebook while on leave and from home criticising the government in 
racist terms. See also Dolo v Commission for Conciliation, Mediation and Arbitration and Others (2011) 32 
ILJ 905 (LC), where the dismissal of a casino table supervisor for fraud committed outside her workplace 
was found to be fair in that her employer could no longer trust her to handle money. 
240 [2011] 6 BLLR 577 (LC). 
241 At para 20. In Hoechst (Pty) Ltd v Chemical Workers Industrial Union & Another (1993) 14 ILJ 1449 (LAC) 
it was held that the inquiry is multi-facetted, covering the nature of the misconduct, the nature of the 
work performed by the employee, the employer's size, the impact of the misconduct on the work-force as 
a whole and various other factors.  
242 Ibid. 
243 [2005] 7 BLLR 649 (SCA) at paras 65–76. 
244 Section. 6(1). The exceptions are senior managers, sales staff and employees who work for less than 24 
hours in a month. 
245 Section 9.  
246 Section 10. 
247 Sections 11 and 12, BCEA. In the case of averaging of working hours, overtime may not exceed five 
hours per week on average. 
248 Of at least one hour where a worker has worked continuously for more than five hours: s 14. 
249 Section 15. 
250 Constitution, s. 9.  
251 BCEA, ss 20 and 21. 
252 Sections 25 to 27. 
253 See Uber BV v Aslam and Others [2018] EWCA Civ 2748, where the UK Court of Appeal ruled that Uber 
drivers were ‘workers’, not independent contractors, and therefore entitled to holiday pay. 

 



 

  

Fairwork Code of Good Practice on the Regulation of Platform Work 75 

 

 
254 Act 68 of 2008. 
255 See paras 19-35 above. 
256 Section 29(1). 
257 Section 29(3). 
258 Section 30. In the case of platform workers, equivalent publication could take place on the app. 
259 Section 22, read with ss 49(3), 49(4) and 3(1)(b)(iv).  
260 Examples of this in contracts between platform workers and platforms are clause 8 of Droppa-driver-
contract; Disclaimer clause Nomad terms and Conditions; clause 6.1 Sweepstar Agreement; clauses 2.3 
and 9.3 Uber B.V. Services Agreement. 
261 Clause 6.2 Sweepstar Agreement. 
262 Section 49(4), CPA. 
263 Section 49(5), CPA. 
264 2013 (1) SA 219 (KZD). 
265 National Credit Act 34 of 2005. 
266 Dlamini at para 47. 
267 (1011/2019) [2020] ZASCA 110 (29 September 2020). 
268 At para 9. 
269 See Sasfin (Pty) Ltd v Beukes [1989] 1 All SA 347 (A) where it was held that ‘no court should therefore 
shrink from the duty of declaring a contract contrary to public policy when the occasion so demands’. 
270 2007 (5) SA 323 (CC). 
271 Para 28. 
272 Para 29. 
273 Para 59. 
274 Juliet B. Schor et al. ‘Dependence and precarity in the platform economy’ (2017) Unpublished paper. 
Boston College at 
https://www.bc.edu/content/dam/bc1/schools/mcas/sociology/pdf/connected/Dependence%20and%20 
Precarity%20Aug%202018.pdf> accessed 18 May 2020. 
275 Uber B.V. Terms and Conditions (last modified 1 January 2020) art 7 at 
http://www.ubermds.com/legal.html.  
276 Section 34 of the Constitution grants everyone the right ‘to have any dispute that can be resolved by 
the application of law decided in a fair public hearing before a court or, where appropriate, another 
independent and impartial tribunal or forum’. 
277 2020 SCC 16. 
278 I.e., take-it-or-leave-it contracts, See Alan Bogg, ‘Uber v Heller and the Prospects for a Transnational 
Judicial Dialogue on the Gig Economy – I’, (OxHRH Blog, July 2020), http://ohrh.law.ox.ac.uk/uber-v-heller-
and-the-prospects-for-a-transnational-judicial-dialogue-on-the-gig-economy-i/ accessed 21 August 2020. 
279 On the meaning of ‘business’, see Doyle v Killeen and Others [2014] ZANCT 43 [59]. 
280 Section 5 of the CPA states that the Act applies to every transaction except those exempted. No 
platform sectors have exempted from the CPA.  
281 See Four Wheel Drive Accessory Distributors CC v Rattan NO 2019 (3) SA 451 (SCA); [2018] ZASCA 124 
para 33, where the Supreme Court of Appeal held that the provision of a courtesy car was not a 
transaction contemplated by the CPA since nothing of value was given or accepted in return. 
282 Section 48(2)(b). 
283 T Nuade ‘The consumer’s right to fair, reasonable and just terms under the new Consumer Protection 
Act in comparative perspective’ (2009) 126(3) South African Law Journal 505. 
284 Section 51(1)(b). 
285 Section 52(3). 

 

https://www.bc.edu/content/dam/bc1/schools/mcas/sociology/pdf/connected/Dependence%20and%20%20Precarity%20Aug%202018.pdf
https://www.bc.edu/content/dam/bc1/schools/mcas/sociology/pdf/connected/Dependence%20and%20%20Precarity%20Aug%202018.pdf
http://www.ubermds.com/legal.html
http://ohrh.law.ox.ac.uk/uber-v-heller-and-the-prospects-for-a-transnational-judicial-dialogue-on-the-gig-economy-i/
http://ohrh.law.ox.ac.uk/uber-v-heller-and-the-prospects-for-a-transnational-judicial-dialogue-on-the-gig-economy-i/


 

  

Fairwork Code of Good Practice on the Regulation of Platform Work 76 

 

 
286 53/85) [1988] ZASCA 35; [1988] 2 All SA 393 (A) (30 March 1988). See also Four Wheel Drive Accessory 
Distributors CC v Rattan NO (1048/17) [2018] ZASCA 124. 
287 Act 42 of 1965. 
288 Section 3(2). 
289 For examples of the application of s 3(2), see Botswana Teachers’ Union v. Indumiso Outsourcing (Pty) 
Ltd  [2015] ZAGPPHC 349 (20 May 2015); Metallurgical and Commercial Consultants (Pty) Ltd v Metal Sales 
Co (Pty) Ltd 1971 (2) SA 388 (W); Universiteit van Stellenbosch v JA Louw 1983 (4) SA 321 (AD); South 
African Forestry Co Ltd v York Timbers Ltd 2003 (1) SA 331 (SCA). 
290 2016 (1) BCLR 1 (CC). 
291 Act 25 of 2002. 
292 Debbie Collier et al Labour law in South Africa: Context and principles (2018). 
293 Sections 185, 186(2) 
294 Schedule 8 to the LRA. 
295 [2008] 6 BLLR 513 (SCA). 
296 Para 5. 
297 Ibid.   
298 South African National Defence Union v Minister of Defence and Another 1999 (6) BCLR 615 (CC). 
299  (2018) 39 ILJ 1937 (CC) at para 48. 
300 LRA, s. 1(d)(iv). 
301 Sections 28 and 51, LRA. 
302 Sections 114, 115 and 156, LRA. 
303 Section 157(1), LRA; Chirwa v Transnet Limited and Others 2008 (3) BCLR 251 (CC); Fredericks and 
Others v MEC for Education and Training, Eastern Cape and Others 2002 (2) BCLR 113 (CC); 
304 Section 157(2), LRA.  
305 See Kleinhans v Parmalat SA (Pty) Ltd [2002] 9 BLLR 879 (LC); Astral Operations Ltd v. Parry (2008) 29 
ILJ 2668 (LAC); Monare v South African Tourism and others [2016] 2 BLLR 115 (LAC). 
306 WECT 18234-18 (31 May 2018). 
307 [2002] 9 BLLR 879 (LC). 
308 At para 21, endorsing the ruling in Serfontein v Balmoral Central Contracts SA (Pty) Ltd (2000) 21 ILJ 
1019 (CCMA). 
309 [2018] 4 BLLR 399 (LC). 
310 2020 SCC 16 at para 62. 
311 Act 71 of 2008. 
312 See paras 72-73 and 96 above. 
313 [2008] 2 All SA 373 (SCA) para 56. 
314 Section 9. 
315 Act 4 of 2000. 
316 See Nongena v. M Ali NO and others (JR231/109) [2010] ZALC 281 where the constitutionality of the 
exclusion of employment disputes from PEPUDA was upheld. 
317 (2009) 30 ILJ 868 (EqC). 
318 Section 26, BCEA. The meaning of ‘hazards’ and the employer’s duties are set in detail in the Code of 
good practice on the protection of employees during pregnancy and after the birth of a child: GNR.1441 of 
13 November 1998. 
319 PEPUDA, ss 7, 8 and 9. 
320 Section 21(2)(i). 
321 In essence, employers with more than 50 employees and employers in the public sector: s 1, EEA. 
322 Section 15(2)(c), EEA. 
323 Section 1, EEA 

 



 

  

Fairwork Code of Good Practice on the Regulation of Platform Work 77 

 

 
324 GNR.1345 of 2002; see in particular item 6. 
325 Constitution, s 8. 
326 Governing Body of the Juma Masjid Primary School vs Essa N.O. 2011 (8) BCLR 761 (CC), para 58.  
327 Act 4 of 2013.  
328 PPIA, s 3(4). 
329 Section 2(a), PPIA, read with s 14 of the Constitution. 
330 For example, ratings of workers by customers of the platform. 
331 PPIA, ss 4 and 5. Platforms do not fall under any of the exclusions from the Act: see ss 6 and 7. 
332 Constitution, s 18. 
333 A unique case is that of France, where Law 2016–1088 gives platform workers the right to take 
collective action, have to form or join unions, or have their collective interests defended: Eurofound, 
Employment and Working Conditions of Selected Types of Platform Work (2018), 
<https://www.eurofound.europa.eu/publications/report/2018/employment-and-working- conditions-of-
selected-types-of-platform-work > accessed 27 August 2020 at 53-54. See also, Michael Dohorty and 
Valentina Franca, ‘Solving the ‘Gig-saw’? Collective Rights and Platform Work’ (2019) 49 ILJ (UK) 363. 
334 Constitution, s. 36. Relevant factors include (a) the nature of the right; (b) the importance of the 
purpose of the limitation; (c) the nature and extent of the limitation; (d) the relation between the 
limitation and its purpose; and (e) less restrictive means to achieve the purpose’. 
335 1999 (4) SA 469 (CC). 
336 Ibid., paras 20 to 30. 
337 See also Murray vs Minister of Defence [2008] 6 BLLR 513 (SCA) in which a member of the defence 
force was accorded the rights of an employee in an unfair dismissal dispute. 
338  (2018) 39 ILJ 1937 (CC) at para 48. See para 89 above. 
339 Convention no 87 of 1948. 
340 Art. 2.  
341 ILO Giving Globalization a Human Face: General Survey on the Fundamental Conventions Concerning 
Rights at Work in Light of the ILO Declaration on Social Justice for a Fair Globalization, 2008 (ILO 2012) 85.   
342 Act 205 of 1993. This is the implementing Act for the right of assembly and demonstration in s 17 of the 
Constitution. 
343 See ADT Security (Pty) Ltd v National Security & Unqualified Workers Union [2014] 11 BLLR 1096 (LAC) 
in which it was held that a trade union engaged in industrial action cannot rely on the Regulation of 
Gatherings Act but must utilise the procedures created by the LRA. 
344 See, e.g., H Johnston & C Land-Kazlauskas ‘On Demand and Organized: Developing Collective Agency, 
Representation and Bargaining in the Gig Economy’ paper presented to the 5th conference of the 
Regulating for Decent Work Network, ILO, 3-5 July 2017; 
345 Jaumotte Florence & Carolina Osorio, Inequality and labor market institutions (2015) International 
Monetary Fund. 
346 Section 1, Companies Act 71 of 2008. 
347 Act 71 of 1997. 
348 The Casual Workers Advice Office has been active especially in the organisation and representation of 
labour broker workers. Asiye eTafuleni has organised informal traders in Durban. 
349 Mshiu Sam,  ‘The cooperatives enterprise as a practical option for the formalisation of informal 
economy’ available at 
<http://www.businessenvironment.org/dyn/be/docs/200/2.2.2_Cooperative_Practical_Option_Informal_
Econ.pdf>  4. 
350 Act 14 of 2005. 
351 Cooperative Act, s. 1. 
352 Ibid, s 2(b). 

 

https://www.eurofound.europa.eu/publications/report/2018/employment-and-working-%20conditions-of-selected-types-of-platform-work
https://www.eurofound.europa.eu/publications/report/2018/employment-and-working-%20conditions-of-selected-types-of-platform-work


 

  

Fairwork Code of Good Practice on the Regulation of Platform Work 78 

 

 
353 Ibid, s 1. 
354 Schedule 1 to the Act, Part 2, item 6. 
355 E.g., through a ‘secondary cooperative’ defined as ‘a co-operative formed by two or more primary co-
operatives to provide sectoral services to its members’: s 1.  
356 ‘Tertiary co-operative’ means ‘a sectoral or multi-sectoral co-operative whose members are secondary 
co-operatives and whose objectives are to advocate and engage organs of state, the private sector and 
stakeholders on behalf of its members, in line with its sectoral or geographical mandate’: s 1. 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

  

Fairwork Code of Good Practice on the Regulation of Platform Work 79 

 

 

Credits 

Fairwork draws on the expertise and experience of staff at the University of the Western Cape, 
the University of Oxford, the University of Cape Town, the University of Manchester, the 
International Institute of Information Technology Bangalore, and the Technical University of 
Berlin. Project staff work to translate our principles into measurable thresholds, conduct rigorous 
research to evaluate platforms against those thresholds, and publish our results in a transparent 
manner. 

Authors: Darcy du Toit, Sandra Fredman, Gautam Bhatia, Aradhana Cherupara-Vaddekkethil, 
Abigail Osiki, Mark Graham and Kelle Howson 

Please cite as: Fairwork. (2020). Code of Good Practice for The Regulation of Platform Work in 
South Africa. Cape Town, Western Cape; Oxford, United Kingdom. 

Funders: Fairwork is financed by the Federal Ministry for Economic Cooperation and Development 
(BMZ), commissioned by the Deutsche Gesellschaft für Internationale Zusammenarbeit (GIZ), and 
the Economic and Social Research Council through the Global Challenges Research Fund 
(ES/S00081X/1). 

Special thanks to the Fairwork South Africa team: Jean-Paul Van Belle, Richard Heeks, Paul Mungai, 
Pitso Tsibolane, and also to other members of the Fairwork team for their support: Sara Spinks, 
Duncan Passey, Nancy Salem, and Pablo Aguera Reneses, as well as Clare Fincham at SASLAW. 

Fairwork team: Daniel Abs, Iftikhar Ahmad, Maraia Belén Albornoz, Moritz Altenried, Paula Alves, 
Arturo Arriagada, Alessio Bertolini, Gautam Bhatia, Manuela Bojadzijev, Bonhomme,  Maren 
Borkert, Rodrigo Carelli, Henry Chávez, Matthew Cole, Paska Darmawan, Fabian Ferrari, Sandra 
Fredman, Mark Graham, Rafael Grohmann, Richard Heeks, Kelle Howson, Macarena Francisco 
Ibáñez, Sehrish Irfan, Athar Jameel, Hannah Johnston, Srujana Katta, Martin Krzywdzinski, Jorge 
Leyton, Shabana Malik, Évilin Matos, Mounika Neerukonda, Sidra Nizamuddin, Sanna Ojanperä, 
Balaji Parthasarathy, Treviliana Eka Putri, Pablo Aguera Reneses, Nancy Salem, Julice Salvagni, 
Shanza Sohail, Janaki Srinivasan, Shelly Steward, Pradyumna Taduri, Pitso Tsibolane, Darcy du Toit, 
Funda Ustek-Spilda, Aradhana Cherupara Vadekkethil, Jean-Paul Van Belle, Robbie Warin.  

 

 

 

 

Cover image: Rich T Photo/Shutterstock.com 

 

 

https://fair.work/people/francisco-ibanez/
https://fair.work/people/sanna-ojanpera/


 

  

Fairwork Code of Good Practice on the Regulation of Platform Work 80 

 

 

A Collaboration between: 

 

                                     
 
 

Funded by: 

                        
 

 

 

 

 

 

 

 


